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PREFACE. 



The construction of the 39ih and 40th sections of the 3 & 4 
Wm. 4, c. 42, so much unsettled the Law of Awards, that 
it may almost be said to have been within the last few 
years remodeled, therefore, the Author deemed a treatise 
upon the subject embracing all the new cases of any interest, 
would be one welcome to the Profession. 

In this Work the design has been to present the law as it 
is, and all the cases cited have for that purpose been read* 
Those in ComytCs Digest have been taken for granted, and 
when cited have been cited as appearing in Comytis Digest^ 
the text of which Work has been, as £Eur as possible, adopted* 
And the endeavor has also been to be as brief as the elucidation 
of the principles which govern the various points would allow, 
for it was felt something more than a dry detail of points was 
necessary, in order to the thorough understanding of the matter 
of the Treatise. Wherever the point decided was deemed to 
be irreconcilable with the broad principles which govern the 
subject, the deviation has been noticed and the point argued, 
not, it is trusted, in a presumptuous and arrogant spirit, but 
from a sincere desire to search thoroughljr into the matter, and 
when it is recollected that the decisions of some of the most 
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eminent of our Judges have convicted, upon the subject of 
Awards, the Author trusts such recollections will have weight 
with his professional brethren, and that they will attribute any 
doubts or ai^uments they may be met with in the course of 
the Work to the right motive, at the same time where the 
presumed error has occurred, the Author has deemed it proper 
to set forth the cases, for the decisions upon them, until over^ 
ruled, must be received as law. 

The plan of this Work has been to comprise as much 
matter in as little space as possible, consistent with a thorough 
and practical elucidation of the subjoet, and yet so as the 
Work ' shall not be a mere digest, for the endeavor has been 
to elicit the principle as well as to present the point decided. 
To do which it has been found necessary to introduce many 
notes, and which notes will not be found io any instances 
to vary, but in all to illustrate the text, being fat the most 
part a digest of the principal case upon the point in question, 
and wherein has been preserved, as fiir as was consistent with 
the design of the Work, the very words of the Judges who 
have decided them. 

The attempt has also been made to class the subject under 
distinct headings, and to show forth the principle which 
governs eveiy point, and to avoid what is too generally found 
to be the case with works of this character, a constant and 
almost unavoidable repetition of the subject. It was thought 
by dividing the matter of the work into headings rather than 
into chapters, this object could be more readily effected, and 
how far the Author has been successful, it is for the can- 
dour of the Profession to judge. Where a point has been 
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set forth, it was also thoaght the purposes of practical utility 
would be more answered by the citation of the case, imine- 
diately in point than by the citation of many somewhat 
analogous cases, though the usual plan, is one, it is con- 
ceived, which tends, in practice, to create confusion, and 
always leads to a great expenditure of time. 

The first intention was to introduce a great number of forms, 
both of Pleadings, and of Awards and Submissions; but, 
on reflection, that course was abandoned, its efiect being 
to increase the bulk of the Book without adding in a cones* 
ponding degree to its utility. But whilst the Author has been 
careful not unnecessarily to swell out the Book with matter 
which could be dispensed with, he was equally so that bis object 
should not be accomplished by the sacrifice of anything which 
could be practically useful, and in order to further the utility 
of the Woi^, the Index has been made as copious as possible ; 
for, in common with the rest of the Profession, the Author 
has often had reason to complain of the scanty reference to the 
contents of a Work, whilst the space which should have been 
appropriated to such purposes, has been occupied by statutes 
which already have a place on the shelves of an ordinary library. 
In conclusion, the Author tiusts his labors will not be considered 
useless or unnecessary by the Profession generally, and, at the 
8a.me time begs to thank the several Gentlemen who have 
afforded him their kind and friendly assistance and whose 
valuable suggestions have greatly contributed to further the 
original design of the work and curtail his labor. 



2, Church Yard Courts TempUt 
October, 1845. 
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LAW OF AWARDS. 



ARBITRATION. 

In the early periods of the world, in the infimcy of society, Socieu, fonna- 
when it first emerged fix>m the primitive stale of barbarism, 
when the idea of a fixed property in the soil and produce 
assamed a place in the mind of man, it was then by slow General prin- 

_ ciple ana 

gradations, the forms and bonds of convention grew, until, ongin of. 
by the accumulation of the artificial wants and distinctions 
of ages, that system was formed which is now termed 
Society, governed as it is by particular laws and usages. 

Law as well as society must have been gradual in its Law, origin ot 
fonnation, and have accompanied it in its advance onward 
in the scale of civilization, for it was only by the aid of 
law, society could be upheld, protecting on the one hand 
the possession of the soil, and its produce or property, and 
repressing, on the other, the attempts to dispossess the 
occupants, to establish rules for the guidance of the new 
state, and to punish the violation of the usages diereby 
established. 

It is not difficult to conceive that in the early periods of Law in the 
society, the most simple rules would be adopted for the ^ety!**^^ ^ 
guidance and preservation of the interests of the community. 



2 THE LAW OF AWAROS. 

Law in the and it would be more easy to suppose that upon a dispute 
society. arising between any of its members^ that it should be re- 

ferred to the decision of their neighbours and friends, than 
that a perfect system of rules and regulations should have 
been established, for law cannot have preceded, but must 
have originated from the necessities of society. 
^ In the state above adverted to, the rules of mere equity (a) 
were all that would be necessary to be observed, but when the 
ramifications of society became more extended, and the rights 
of individuals assumed a more complex character, then the 
simple principle before in use would be found inadequate, and 
in order to grasp the many and varied interests of the com- 
munity, general and fixed rules would be adopted ; for the 
object of judication is not, as a general principle, the benefit 
of individuals, but the good of the community at large. 
The establishment of these rules to meet the various wants 
of society, would necessarily have ousted the simple system 
of adjudication and the tribunid of the magistrate would 
be established. 

Though in these days the reference of matters in dif- 
ference to arbitration has a place, it is not as a principal, 
but as an auxiliary power, and which is condueted upon a 
fixed system of rules, and supervised by the Courts of judi- 
Awards pro- caturs (6), to the consideration of which, as a system, the 
Courts. following pages are dedicated, as it forms a material 

and important branch of modem law, for it is instituted in 



(a) The term mere equity is used as distinguishing the rules of 
simple justice from the forms and observances of the Courts of law. 

(b) The independence of the Courts, in matters of awards, is said 
to have commenced in the reign of Charles IL, while Sir John 
Kelynge presided in the Court of Queen's Bench, (Coleridge, BL> 
note 14, p. 17), this cannot be strictly correct, for there is a case in 
the Year Books, 16 Ed. 4, 2 pi. 6, relating to a breach of promise of 
marriage, and others also before the above period. 
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aid of, and protected by, the Courts of law as by the con- Awards pro- 
stitution established, and in fiirtherance of which, statutes Courts, 
have been enacted to aid the parties removing their causes 
of dispute from the immediate cognizance of the Courts, 
and to carry out the intentions and execute a full measure 
of justice between the parties. 

^* Arbitration is where the parties injured and injuring Arbitration, 
submit all matters in dispute, concerning any personal ^ *^' 
chattel (a) or personal wrong (&), to the judgment of one or 
more persons appointed by agreement between the parties," 
whose decision is called an award, and thereby the question 
is as fully determined and the right transferred or settled, 
as it could have been by the agreement of the parties or 
the judgment of a Court of justice (c). " The arbitrators 
are the judges of the parties' own choosing ((2), and are not Arbitrator, 
bound by the rules of practice adopted by the Court {ey* condact. 

Arbitrations when resorted to on proper occasions, the 
jurisdiction is of inestimable value (/), and Mr. Justice 
Coleridge says, '' Excellent as trial by jury undoubtedly is Reasons in 

,,, tf »f t/ y favour of arbi- 

as a means of investigating the truth, yet there are cases to trations. 
which, for various reasons, it is not applicable. Thus when 
long and complicated accounts are to be examined, it can 



(a) Mr. J. Blackstone, in his definition, does not include land, 
which formerly was supposed not to pass by the award, the land does 
not pass (nor the specific chattel awarded) immediately into the 
possession of him in whose favour the award is {infra), but the 
arbitrator can direct a conveyance, or release, and in case of the 
chattel, the delivery or its value can be enforced in various ways. 

{h) 3 Bl. Com. 16. 

(c) Ibid. 

{d) Thompson, C. B., Campbell v. Tremlow, 1 Price, 81. 

(e) There is a material distinction between those rules which are 
founded upon the immutable principles of justice, and those which 
depend upon the practice of the Court, by the latter they are not 
bound. Abbot, C. J. In re Badger, 2 B. & Aid. 692. 

(/) Denman, C. J., Scott v. Van Sandeau, 1 Q. B. 109. 

B 2 
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Recfonsiii 
icvonr 01 snii" 
tntioDi. 



LegislatiTe 
enactments, 
9 & 10 W. 3, 
e. 15, 8. 1. 



hardly be expected that twelve men placed at hazard in the 
jury box should be able to determine very accurately upon 
the allowance of particular items, or to strike a nice balance 
between the contending demands. Again, it will often 
happen that two persons lay claim to the whole of the same 
thing as a matter of mere right, which, under proper re- 
gulations, might very well suffice for both, and of which it 
might be ruinous to either to be wholly deprived, as a stream 
of water, yet in such case the verdict of the jury can only 
determine to whom the right belongs, it cannot look to the 
consequences nor make a beneficial division of the use 
between both. In this way (arbitration) the parties have 
the benefit of a more deliberate investigation ; if the matter 
be of a scientific nature, of removed from the common 
information of men, they may select some one to decide it 
whose habits have made him conversant with it, and by 
investing him with more or less power, they may have a 
decision more single and unbending than that of the law, 
prospective in its operations, and limiting in detail the 
future exercise of disputed rights.'' The inconveniences 
which attended submissions to arbitration in early times, 
has gradually been removed, partly by the enlarged applica- 
tion of legal principles by the Courts of law, and partly by 
the interference of the Legislature (a). 

The matter of the acts relating to arbitrations are as fol- 
lows : — 

9 & 10 Wm. 3, c. 15, s. 1 (6). From and after Uth 

(a) 3 Bl. Com. p. 17, note 14» by Coleridge, J. 

(b) Whereas it hath been found by experience, that references 
made by rule of Court, have contributed much to the ease of the 
subject, in the determining of controversies, because the parties 
become thereby obliged to submit to the award of the arbitrators, 
under the penalty of imprisonment for their contempt, in case they 
refuse submission: now for promoting trade, and rendering the 
awards of arbitrators the more effectual in all cases, for the final 
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May^ 1696, merchants, traders, and othersi submitting any Legislative 
suit in difierence to arbitration and agree that such submis- 9 & io^w.*8, 
sion shall be made a rule of any of his Majesty's Courts of ^ ^^' ** ^* 



determination of controversies^ referred to them by merchants and 
traders^ or others, concerning matters of account, or trade, or other 
matters, be it enacted by the King's most excellent Majesty, by and 
with the advice and consent of the lords spiritual and temporal, and 
commons in Parliament assembled, and by authority of the same, 
that from and after the eleventh day of May, which shall be in the 
year of our Lord one thousand six hundred and ninety-eight, it shall 
and may be lawful for all merchants and traders, and others desiring 
to end any controversy, suit or quarrel, controversies, suits or 
quarrels (for which there is no other remedy but by personal action 
or suit in equity) by arbitration, to agree that their submission of the 
suit to the award or umpirage of any person or persons, should be 
made a rule of any of his Majesty's courts of record, which the par- 
ties shall choose, and to insert such their agreement in their submis- 
sion, or tiie condition of the bond, or promise, whereby tiiey oblige 
themselves respectively to submit to the award or umpirage of any 
person or persons, which agreement being so made and inserted in 
their submission or promise, or condition of their respective bonds, 
shall or may, upon producing an affidavit thereof, made by the wit^ 
Desses thereunto, or any one of them, in the Court of which the same 
is agreed to be made a rule, and reading and filing tiie said affidavit in 
Court, be entered of record in such Court, and a rule shall thereupon 
be made by the said Court, that the parties shall submit to, and 
finaUy be concluded by the arbitration or umpirage which shall be 
made concerning them by the arbitrators or umpire, pursuant to such 
submission : and in case of disobedience to such arbitration or um« 
pirage the party neglecting or refusing to perform and execute the 
dame, or any part thereof, shall be subject to all the penalties of con- 
temning a role of Court, when he is a suitor or defendant in such 
Court, and the Court on motion shall issue process accordingly, 
which process shall not be stopped or delayed in its execution, by any 
order, rule, command, or process of any other Court, either of law or 
equity, unless it shall be made appear on oath to such Court that 
the arbitrators or umpire misbehaved themselves, and that such 
award, arbitration, or umpirage was procured by corruption, or other 
undue means. 

II. And be it further enacted by the authority aforesaid, that any 
arbitration or umpirage procured by corruption or undue means. 
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Su^°^o°> ^ Record) and which airreement bemir inserted in the submis- 

rule of Court, ^ ^. 

disobedience sion, Sic, may on affidavit of the witnesses be entered of 
tempt.' * ^°" record in such Court In case of disobedience or neglect 
to perform, &c., they shall be subject to all the penalties, 
of contemning a rule of Court and process shall issue accord- 
ingly, and which shall not be delayed by prohibition unless 
it appears on oath that the arbitrators, &c have misbehaved, 
and that such award, &c. was procured by corrupt means. 
Sect. 2. Sect. 2. Awards, &c. procured by corruption shall be 

of aAitraJtoT ^oid, and set aside by the Court wherein the rule was ob- 
tained, on application before the last day of the term, suc- 
ceeding the publication to the parties. 
3 & 4 W. 4, 3 & 4 Wm. 4, c 42, s. 39 (a). The authority of an arbi- 

c. 43, 8. 39. 



shall be judged and esteemed void and of none effect, and accordingly 
be set aside by any Court of law or equity, so as complaint of such 
corruption or undue practice be made in the Court where the rule is 
made for submission to such arbitration or umpirage, before the last 
day of the next term after such arbitration or umpirage made and 
published to the parties : anything in this act contained to the con- 
trary notwithstanding. 

(a) Sect. 39. And whereas it is expedient to render references to arbi- 
tration more effectual ; be it further enacted, that the power and 
authority of any arbitrator or umpire appointed by or in pursuance of 
any rule of Court, or Judge's order, or order of nisi prius, in any 
action now brought or which shall be hereafter brought, or by or in 
pursuance of any submission to reference containing an agreement 
that such submission shall be made a rule of any of his Majesty's 
Courts of recora, shall not be revocable by any party to such refer- 
ence without the leave of the Court by which such rule or order shall 
be made, or which shall be mentioned in such submission, or by 
leave of a Judge ; and the arbitrator or umpire shall and may and is 
hereby required to proceed with the reference notwithstanding any 
such revocation, and to make such award, although the person making 
such revocation shall not afterwards attend the reference ; and that 
the Court or any Judge thereof may from time to time enlarge the 
term for any such arbitrator making his award. 

Sect. 40. And be it further enacted, that when any reference shall 



ARBITRATION. 



trator or umpire appointed bj rule of Court, J«dge's order, ^^^^Pfj^ 
or order of nisi prius in any action, <nr in pursuanoe of a 
submission containing an agreement to make the same a 
rule of Court, shall not be revocable without leave of the 
Court or a Judge, and the arbitrator, &c. may proceed 



have been made by any such rule or order as aforesaid, or by any 
submission containing such a^eement as aforesaid, it shall be lawful 
for the Court by which such rule or order shall be made« or wluch 
shall be mentioned in such agreement, or for any Judge» by rule or 
order to be made for that purpose, to command the attendance and 
examination of any person to be named, or the production of any 
documents to be mentloiifed in such rule or order ; and the disobe- 
dience to any such rule or order shall be deemed a contempt of 
Court, if, in addition to the service of such rule or order, an appoint- 
ment of the time and place of attendance in obedience thereto, signed 
by one at least of the arbitrators, or by the umpire,' before whom the 
attendance is required, shall also be served either together with or 
after the service of such rule or order : provided always, that every 
person whose attendance shall be so required shall be entitled to the 
like conduct money, and payment of expenses and for loss of time, 
as for and upon attendance at any trial: provided also, that the 
application made to such Court or Judge for such rule or order shall 
set forth the county where such witness is residing at the time, or 
satisfy such Court or Judge that such person cannot be found : pro- 
vided also, that no person shall be compelled to produce, under any 
such rule or order, any writing or other document that he would not 
be compelled to produce at a trial, or to attend at more than two 
consecutive days, to be named in such order. 

Sect. 41. And be it further enacted, that when in any rule or order 
of reference, or in any submission to arbitration containing an agree- 
ment that the submission shall be made a rule of Court, it shall be 
ordered or agreed that the witnesses upon such reference shall be 
examined upon oath, it shall be lawful for the arbitrator or umpire, 
or any one arbitrator, and he or they are hereby authorized and re- 
quired, to administer an oath to such witnesses, or to take their 
affirmation in cases where affirmation is allowed by law instead of 
oath ; and if upon such oath or affirmation any person making the 
same shall wilfully and corruptiy give any; false evidence, every 
person so offending shall be deemed and taken to be guilty of 
perjury, and shall be prosecuted and punished accordingly. 
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Enkigement notwithstanding flodi lerocadony thoo^ the penon should 
not afterwards attend the reference, and the Coort may 
enlaige the time> in which the award is to be made. 
Sect 40. Sect 40. The Court or Judge by rule or order may 

iK^sM ** ^ command the attendance of persons as witnesses to be ex- 
amined before the arbitrator. The disobedience of such rule 
or order shall be deemed a contempt, if on service an appoint- 
ment of a place of meedng, and of the time be made, signed 
by the arbitrator, &a, such perscms (witnesses) to be entitled 
to conduct money, as on an attendance at a trial Applica- 
tion for such order, &c. shall set forth the county wherein 
such witness resides, or satisfy the Court <Hr Judge thatsudi 
Documentary wituesB Cannot be found. No person to be compelled to 
tendance of P'^™^ <^7 Other documents or writings than he would be 
witnesses. at a trial, or to attend for more than two consecutive days 

to be named in the order. 
go^ 4,^ Sect 41. Ari)itrator, &c. under such submission to be 

Admhustraiion empowered to examine upon oath the witnesses, and on 
fidse oath such vritness to be subject to all the penalties of 
perjury. 
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SUBMISSION TO ARBITRATION. 

A submission tx) arbitration is where two or more persons Sobmitnon to 
consent to refer their disagreements and differences to the "jia?"*"*"' 
decision of one> two, or more persons, as they may agree 
among themselves ; the decision of which person or persons 
is called an award. It may be entered into by deed, or by 
parol, (f. e. by a simple agreement in writing, or orally), but Entering into 
in all cases it must be by the mutual assent of the parties, 
or those empowered by them (for there is no rule of law 
which will compel persons, against their wills, to refer their 
differences to the decision of a private tribunal, which arbi- 
tration is). 

The assent of the parties may be express, as shewn by Assent express 
entering into the submission, or implied, which latter jg*'^™?**^ 
evidenced by their conduct, when a departure has been 
made from the terms of the submission (a), as by acquies- 



(a) The arbitrator had power to enlarge the time by indorsement, 
which was done, and before it expired, an extension of the time was 
desired, which plaintiff obtained by a Judge's order, and was made a 
rule of Court, and served upon the arbitrator, who appointed a time for 
hearing the matters, the defendant's attorney attended, but the plaintift's 
attorney did not, on the groimd of the absence of a material witness, 
the arbitrator made his award without any further indorsement ; held ^ 
as sufficiently formal, and consent would be presumed by the plaintiff 
procuring the order, and the defendant attending the meeting. (Leggett 
V, Finlay, 6 Bing. 257« Tindal, C. J.). 

Where the reference was by a Judge's order, and the time was to 
be enlarged by indorsement, but which expired without the indorse- 
ment being made, and no application was made by either party for an 
enlargement ; after the expiration of the time, the defendant's attorney 
said to the plaintiff's attorney, " the time has expired," who answered, 
** very well, I suppose the time can be enlarged by a Judge's order," 
and they attended the meeting ; afterwards, when the arbitrator was 
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AsMot express cenoe in an award for a long period of time (a), or by con- 
senting to be examined as a witness by the arbitrator (6)9 so 
signing an agreement directed to be entered into by an 
arbitrator, is evidence of a submission; for, doing the 
thing directed to be done by him, is a recognition of his 
authority (c). 

Award without There is a dictum of Mr. Baron Parke's which says that 

order of refer- .11 j • * j 

ence, parol the award of an arbitrator might be good without an order 

**^'^**"*" * of reference, and when the time allowed by the order of 

reference had expired, there was nothing to prevent both 

parties agreeing to allow the arbitrator to act until the 



about to make his award, the plamtiflT's attorney objected that the 
time had expired, and that the arbitrator's authority was at an end. 
The Court on application enlarged the time. (Paibury v, Newham, 
7 M. & W. 382). 

** The time passed for making award without enlargement according 
to the power, at a meeting the arbitrator expressed an opinion that the 
time should be enlarged, the attomies of both the parties went on 
with the submission, which affords a good evidence of a new submis- 
sion by parol." (Hallet v. Hallet, 6 M. & W. 27, Parke, B.). The 
Court intimating its concurrence is unnecessary, it was a good en- 
largement. (Ibid. 28, Alderson, B.). 

(a) Jones v. Bennett, 1 Bro. P. C. 520. Award of a certain sum 
which was paid, and general releases which were exchanged, after an 
acquiescence for nine years, a bill was filed on the ground that there 
were only particular things submitted, and for an account of all other 
things excepting them, on hearing the Lord Chancellor said, " I see no 
reason for disturbing the award, or re-examining matters so solemnly 

'determined.'* The bill was discharged, and an appeal was made 
agunst the decision, which was dismissed, and the decree confirmed. 

(b) Matson and Another v. Trower and Another, 1 Ry« & Mood. 
18, the parties recognised the authority of the arbitrator by submitting 
to be examined. (Abbott, C. J., 18). 

(c) An objection to an award was, that there was no evidence of a 
submission, Tindal, C. J. held that the signature to a memorandum of 
agreement directed by the arbitrator to be given, was a sufficient 
recognition of their authority. (Smart o. Nicholson, 3 Bing. N. S. 
121). 
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award was made (a). Aad, upon this principle, it will be 
seen by consulting the notes (b) the Courts usually act 

The cases in which this allowance of the Courts has been Principle, 
rendered particularly necessary, are those in which the time ^^^^'^^ 
originally allowed has been suffered to run out through the 
laches of the arbitrator, in not acting in accordance with 
the submission. 

By the provision of the statute of William 4, {c) the Power to en. 
Courts have power to enlarge the time for making the award milfng"he^*''^ 
of those submissions which fall under their authority, still, as ^wanL 
there are cases in which, through neglecting to make the gj^ *" ""'" 
proper provision in the submission, the Courts {d) have not 
power to interfere, then the old law has force, and, in such 
cases, the rules of the common law apply (e). 

In those cases where the time originally allowed by the Lapse by 
submission has run out, or has not been kept alive, accord- ^^ of arbi- 
ing to the terms of the submission (the time not having been 
enlaiged in accordance with the power contained in the 
statute of William 4,) and the Court has, fix)m the conduct 
of the parties, presumed their acquiescences in the con- 
tinuation of the authority of the arbitrator, the submissions 



(a) Benwell and Another 9. Hinxman and Another, 3 D. P. C. 501. 

ib) Supra, p. 9 and 10, in notis, 

(c) Et vide ii^ra {Enlargement qf Time), where the power of the 
Court to enlarge the time is fully discossed, it is said the Court has 
power to enlarge the time under the provisions of the statute of the 
3 & 4 Wm. 4, c. 42, s. 39f because there are several decisions to that 
effect, and whilst they exist they are of course declaratory of the law. 

id) Omitting the clause directing the submission to be made a rule 
of Court* 

(«) The parties may revoke the submission at any time before mak- 
ing the award, and the Courts cannot interfere, but if the submission 
be by deed (which is in such cases the usual mode) conditioned in a 
penalty, an action may be had thereon for the nonperformance of the 
award, {pide iitfra, and pleading). 
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Lm»lnr only sumve by the parol agreement of the parties, and 
tntor. which 18 an exiennon of, and is amalgamated with the 

Parol tubiiiif. written submiBsion ; for, if there be no amalgamation of the 
on up«e. poi^i ^(]^ iii^ written sabmiasion, the Court could have no 
power over it. The parol snbmiaBion pxxseeds strictly in 
accordance with the terms of the prior sabmisdon, and the 
examination of the witnesses, &c., are allowed, as though 
the original submission was never extended, and does not 
aflfect any matter in difierence, and is a benefit to both the 
parties, in saving them expense, and furthering the settle- 
ment of the matters in dispute, in accordance with their own 
views. If there be no amalgamation, then the award must 
stand upon the parol submission, and, if it so stands, it is 
doubtful whether the Courts have any power over it, (they 
could derive no power under the statute, for the arbitrator 
has expended his authority by making the award, and, it is 
presumed, the authority given by the statute would not be 
extended so as to continue, or rather revive, a power which 
Power giTcn has, by being exercised, ceased to exist)(a). In a case where 
^ (the agreement was said to have been extended by parol) 

the submission contained a power to make it a rule of 
Court, Lord Eldon said either might recede until it was so 
made, for '* the word insert, in the statute, must mean an 
act that infused that submission into something written," 
Submission to and that he always understood that where an award is to be 
of CouAT ^ made a rule of Court, the submission that it shall be so must 
be in writing {b\ By which words it would appear that 

(a) Jfi/ra, title Award, 

(ft; V. Mills, 17 Ves. 419, et seq. 

This case was one where a something was introdaced into the award 
extrinsic of the submission, the reference was of the cause, and the 
agreement alleged was, that matters in difference were to be included, 
and of which the award was made, the application was to prevent by 
injunction the award being made a rule of Court in consonance with 
the submission. 
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evidently his lordship doubted whether a parol submiBsion SubmiMioii to 
coald be made a rule of Court, aiid though, in this case, the of Court 
(ural suboussion was intended to vary the written one* It is 
apprehended there is no difference in principle from that 
above. In cases where the parol submission is in aid of the P^»>1 rabmis- 

non in aid of 

written one, the Courts always allow them to take eflfect, written one. 
and therefore it may be said that the acquiescence of the 
parties incorporates the new agreement with the substance 
of the former written one, and " amounts to a new agree* 
ment by parol to abide by the award" (a)« 

Where it is attempted by an oral submission to vary the Parol aeree. 

would apply, which says that an agreement in wridng™^^*^* 

cannot be varied by an agreement by parol (oral), though 

we shall find that a written agreement not under seal was 

allowed to vary the defeasance of a submission which was 

under seal, perhaps because the intention of the parties was Written a^pree- 

suffidently expressed by being reduced into writing, (6) and defeasance of a 

that the continuation of the power of the arbitrator was for ^^^ *^ ^ 

the advantage of both, but which reasoning could not apply 

to a matter not so ascertained, and also the observations of 

Lord Eldon would exactly apply, and were made in a case Written agree- 

, . 1 /. .1 "«">t, variance 

where it was attempted to introduce new matter for the by parol, 
consideration of the arbitrator, besides the award when not in ao- 
made would not be in accordance with the submission, and thesnlndsrion. 
might be bad for the excess, unless it was capable of seve- 
rance (e). 
As a general rule, it may be said, an award made in P««>1 rahniia. 

. . . • . non, general 

accordance with a parol submission is binding upon both rule, 
parties, and suit may be had thereon. 

In referring a cause, care should be taken that neither Terms of the 

° snbmission. 

(a) Cooper v. Langden, 9 M. & W. 60. 

(6) Greig v. Talbot, ii^a. {o) Infra, Severance qf Matter of Award. 
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-Temnofthe 
subnuusnNi. 



Reference of 
caiue only. 



Of cause and 
all matters in 
difference. 



more nor less is inserted in the submiasion than the parties 
intend to refcvs for the submisnon is the instrument whereby 
the arbitrator ascertains their intentions, and by which in 
the examination of after disputes the Court is guided (a). 
If there be a cause pending, and it is intended (he cause 
only should be referred, the submission should he of all 
matters in difference in the cause between the parties, for 
thereby the cause only is referred, but by a alight alteration 
in the arrangement of the words as all matters in difference 
between the parties in the cause, every matter in diflference 
between the parties is referred, and therefore it is of the 
greatest consequence that the particular words used should 
be noticed, for it might be there were other matters in 
difference which it would be of the greatest moment not to 
submit, but which, perhaps, accidentally might be indnded 
through a hasty reading of the ?rords of the submissioD. 



(a) Harries v, Thomas, 2 M. & W. 32. The action wastocompen- 
sation from an attorney for bad advice and negUgenee, &c.» tha order 
of reference directed that the arbitrator wa« to state aU matteis in 
difference between the parties, touching defendant's bills of coats, with 
power to have them taxed, &c. &c., but no question of liability was 
to be raised. Before taxation it was discovered that the defendant 
had not been admitted into the superior Courts at Westmineterj until 
a greater part of the business was done for which the charge was made; 
before the Master it was contended so much should be struck out ; 
he considered this to be the province of the arbitrator, but wrote in 
the margin of the bill that he considered such charges should not 
be allowed ; the award stated the arbitrator had heard evidence as to 
when the defendant was admitted, and awarded the plaintiff to pay 
170/., and directed the defendant to give up the plaintiff's papers on 
demand. On motion to set aside the award, it was contended such a 
result could not have been arrived at unless the chaiiges previously to 
the admission had been disallowed. Contrh, no question of liabijdty, 
&c. was merely introduced to guard against the counts for negligence, 
&c. (35). The Court directed the rule should be made absolute, unless 
the plaintiff agreed to go before the arbitrator again, to aacertaia. the 
value of the whole accounts, (35). 
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Yfhen the reference is of a cause at Nisi Priu8« caie should "^^ *^ ^^ 
be had that the verdict is taken for the foil amount of the 
damages laid in the declaration^ for the arbitrator has no 
power to award a larger sum as damages in a cause than 
that for which the verdict is taken, although there be a 
reference of matters in difference along with the cause (a). 

When an i^pneement is to refer disputes existing, as well 
as those in anticipation, a clause should always be inserted, 
authorizing either of the parties to make the submission a 
rule of Court; for without it, the Court cannot interfere in 
a summary way, or command the attendance of witnesses 
before the arbitrators, and the only remedy would be by an To make tli« 

_- sabmisiioii a 

action upon the award ; nor has the Court power to prevent a rule of it. 

revocation of the authority of the arbitrators before the award 

is made, but if it be once made, neither party][can revoke. 

So power should be pven to the arbitrator to enlarge the tj^^"^^ * 

time, (though the Court can now in its discretion do so (6)), 

(a) Bonner v, Charlton, 5 East, 143, was a reference of a cause and 
all matters in difference : a verdict for ZOl. subject to a reference was 
taken at the trial at nisi prius by consent : the arbitrator found 70l. 
was due to the plaintiff. Lord EUenborough, C. J. said, '* The verdict 
taken at the trial was for 30^, subject to the award of an arbitrator, he 
had therefore a jurisdiction limited within that amount. The damages 
found by a jury are as the damages laid in the declaration, and operate 
as a limit to the decision of either. If the jury finds more damages 
than are laid, and the plaintiff does not remit the excess upon the 
record, the Court cannot, and the verdict will be erroneous; we cannot 
reduce a verdict, we may quash, but cannot mend it. If instead of 
bringing on the question in this shape (which was to reduce the 
verdict) the facts had been laid before the Court by affidavits in a 
summary way, we might have formed our judgment, and aided the 
plaintiff as far as we could." 

'* I cannot think under the rule of reference, the verdict having 
been taken for 30/. only, that the law will raise an implied assumpsit 
for 70/. The true meaning of a reference is, that the arbitrator shall 
mould die verdict which has been taken, and then it shall be taken to 
be the verdict the jury should have found; in these cases the verdict is 
generally taken for the amount laid in the declaration." Le Blanc, J., 
143. Ii^ra, Award and Necessaries. 

{b) .Supra, p. 1 1. 
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To enlaige the and to Bobmit any matter of law for the opinion of tlie 

time. 

Court(a)9 and also to enable the Court to send back the 
matters, or any of them, for the reconsideration of the arbi- 

Reference trator. In the case of NickallsY. TForren, the^sobmission con* 

trator. * tained a clause empowering the Court ** to refer back to the 
arbitrator matters origmally referred," Lord Denman, C. J., 
Sfud, ''if the words *orany of them^ hadheen inserted, it would 
have been a proper limitation of the general reference back, 
for probably the Court would have nused a distinct issue 
for the consideration of the arbitrator." He also said under 
such a xslause (the clause as it was) it was doubtful whether 
the Court could send the matter back a second time to be 

Death of party, reheard (6). So a provision should be inserted, that if either 
of the parties die before the award is made, such death shall 
not act as a revocation of the submission, because as death 
would abate the action, it necessarily follows it would a refer* 
ence, which is but the decision of the matter of the action 
by a tribunal selected by the parties (e). So also there 
should be a provision for costs, distinguishing between the 

Ckwts. costs of the reference and the costs of the cause ; the rule 

being that the costs of the reference are always to be borne 
equally by the parties, unless the submission gives the arbi- 
trator power over them ; and the costs of the cause are in 
the discretion of the arbitrator, but if the award gives no 
direction respecting them, then they abide the event (cQ« So 

Stay of pro. it should be expressed in the submission, that the reference 

of the cause is to act as a stay of the proceedings, otherwise 
the aption might be continued; if introduced, and the cause 
be proceeded with, the Court or a Judge will order the 
proceedings to be stayed. 



(a) Infrttf 

(fi) Under the elapse the Court sent the matter back to the arbitra- 
tor, and he refused the additional evidence which was offered, the Court 
held, he could und^r the clause have reheard the whole matter, and 
that it entitled the parties to produce additional evidence. (9 Jurist, 10). 

(c) Supra, p. 9. (<0 Jr^a, p. ISS. 
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MATTERS SUBMITTED AND EFFECT OF 

SUBMISSION. 

Bj a submission of all actions and complaint8-«-cau8es of Of all actions 
action are submitted. Of all demands — title to land is sub- ofaiTdemandf 
mitted. Of all debts — specialties and judgments, for they 
may be released. Of all differences — all demands may be x[\ differences, 
released, and it extends to a demand as executor, whether *n<i<ie«*nds. 
in his own right or in that of his wife. Of all actions — of all actions, 
causes of actions are not submitted. Of actions personal, 
suits, and complaints — actions real are not submitted, 
for personal refers to the whole — but of actions personal Actions, per- 
sectis ac querelis — title to land is submitted (a). "^"^ ""***' 

When the reference is of all matters in dispute between the 
parties in the cause, or if there be no cause of all matters in au matters 
difference, &c., the arbitrator is bound to decide upon all **^^° ^ 
matters, whether of law or fact, whereof he -hath notice, but 
whether he is bound to do -so in express terms is a ques* 
tion (6), and that though the parties of themselves withdraw 
irom his consideration certain items (c). 



(a) Com. Dig. Arb. (D. 4). 

{h) Where the arbitrator commences his' award by stating he has 
lieard all proofs, &c. touching the matters in difference, and made 
Ms award of and concerning the same, such was held to be con- 
clusive evidence thereof. (Dunn v. Warlters, 9 M. & W. 293, Alder- 
son, B. 

"The arbitrator has taken into his consideration all matters 
submitted, and has awarded upon all," Tindal, C. J. ; "if it had 
been stated in the affidavit that there were other matters in difference, 
it might have been grounds for the rule, but the arbitrator's allegation 
of hearing all the matters in difference, &c., sufficiently shows no 
other question was brought before him," Gaselee, J. (Day v, Bourrin, 
3Bing. N.S. 219). 

(c) When cross demands are submitted (the reference being of all 

c 
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All matters 
between the 
parties. 

Demurrer 
excepted by 
assent of the 
parties. 



Arrears of 
annoity. 

Annuity, and 
arrears of. 



Id Cooper v. Langden (a), wherein there was a demurrer 
to one of the pleas, which Parke, B., said the arbitrator 
should have disposed o^ '' but as the parties in effect agreed 
he should not, it amounts to a new agreement by parol to 
abide by the award." This appears to be a departure from 
the principle above laid down, for demurrer is a matter on 
record^ and the arbitrator would necessarily have notice of 
it. Being an issue in law, and not of &ct, may possibly 
account for the difference, for in the former case the matter 
is pecuUarly within the cognizance of the judges, and hence 
the Courts, by the assent of the parties, may allow it to be 
severed from the matters of fact submitted ; if it had been 
excepted in the submission, the arbitrator clearly could have 
no power; besides, if the matters in fact be decided, leaving 
but the issue in law, it can scarcely be said to be a con- 
tinuation of the matters in difference so as to vitiate the 
decision of the arbitrator (6). 

Where an action is brought for the arrears of an annuity 
which are due, and the action is referred, it will not give 
the arbitrator power to fix the value of the annuity ((?), but 
where the agreement is to pay an annuity, and to give 



matters in difference) the arbitrators should consider them, ** there 
would be no end of dispiAes if the practice were to prevail, that on a 
meeting one party gave up item 1, and the other item 2 of his demand, 
and there were laid out of the consideration in making the award/ 
(Rpbson and Another v. RaUston, 1 B. & Ad. 728, Tenterden, C. J.)- 
As this claim has been once presented before the arbitrators, I think 
it a matter in difference. littledale, J., ib. (Ficfe Dun o. VLnrrvfi 
Aftfra, p..l&). 

(a) Supra, p. 13. 

ib) Vide infra, p. 19. 

(c) Two actions were commenced, one for the non-payment of meoey 
due on a bond, the other for arrears of an annuity which were 
secured by a cognovit, the arbitrator took no notice of the annuity a> 
a matter in difference, nor was it mentioned except by the defendant^ 
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ample security to satisfaction^ &c.| and the declaration Annuity* and 
alleges non-payment and not giving security, it seems 
within the arbitratot^s power to value the annuity (a). 

If there be an issue in law (a demurrer to one of the Demurrer, 
pleas) the arbitrator must dispose thereof (6). 

A party must produce all causes in difference, if he Matters exist- 
does not, and they were in existence at the time of his of^be submla?^ 
entering into die' submisnon, he is concluded by the "^"' 
award (c). 



attorney complainiiig of its terms. The arbitrators awarded a sum to 

be paid, and that mutual releases should be given between the parties 

of all manner of action, and actions, cause, and causes, costs, debts, 

and penalties, &c. &c., the money was paid, and the releases as 

directed were executed, the annuity remaining in arrear, judgment on 

the cogno^dt was entered up, on which it was contended the matter 

was concluded by the award. Held, not, for the giving the cognovit 

precluded the supposition of the annuity being included. If the 

intention of the arbitrators was in awarding releases, though in such 

general terms that it should enure only to the particular matters 

referred, the general release dkl not refer to the annuity bond, and 

did not iadude it»< though the words are sufficiently large. (Upton v. 

Upton, 1 D. P. C. 406). 

(a) Taylor v. Shuttleworth, 6 Bing. N. C. 283-4, Tindal, C. J. 

(6) Issue was taken on all the pleas but one, and to that there was 

a demiirrer» pending the hearing of the demurrer, the cause was 

referred, and sU matters m. di0i9renee, the ^arbitrator disposed of the 

cause and of the ^enuirer. . Held he had a right to io so. (Mathew 

0. Davis, Administratrix, 1 D. P. C, N. S. 679* et vide supra). 

(e) An arbitration iw^s entered into, and an award made ; afterwards 
anoiher aotion was brought, which was referred, and the arbitrator 
•tated in a case for Court the former award, which was a compensation 
for Bcrvices, and this action was for the dismissal of the plaintiff; the 
Court held, when all matters in difference are referred, every matter 
included within the scope of the reference should be produced. If 
he intended to insist upon this matter, it should have been produced 
before the prior arbitrator, he cannot now make it the subject of a 
fresh action. (Dunn v. Murray, 9 B. & C. 780. Smith v. Johnson, 
15 East, S. P.). 

c 2 
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SglcoTinv- 
nuMctbefara 
entering into 
the mbmifiion* 



liattera oocor- 
ring after tab. 
mution. 



Decided by 
former award. 



Award good 
on the See, 



Affidarit to 
eiplain inten* 
tion. 



A sabmiflBion to arbitradoQ refers only to such matters as 
are tn eue at the entering thereinto. As where lands (pre- 
mises) were mentioned in the submission, and sold before 
entering thereinto, they must be considered as not being 
therein (a), nor any matters occurring after entering into the 
submisBion, for the arbitrator can have no authority over a 
matter which was not in the contemplation of the parties at 
the time of entering into the submission (b). Nor of any 
matter decided by a former award (c). 

Where a statute authorized a company to do certain 
things, and if they do others, an action is directed to be 
brought within a certain time, but which was brought after 
the time limited ; on reference of the action, the arbitrator 
found the acts done, but drew a wrong inference there- 
from, the Court avoided the award (d). 

When the award is good upon the face of it, the Court 
will not interfere with the structure of it (e), nor will they 
admit the affidavit of one of the arbitrators to explain their 
intentions (/), nor will they look into affidavits for the 



(a) Re Smith & Reeves, 5 D. P. C. 513. 

(6) Golightly v. JeDicoe, 4 T. R. 147, m noHs, Ld. Mansfield, C. J. 

(c) Trimingham v, Trimingham, 4 Nev. & M. 786. An award 
directed the payment of 793/. 6«. to the plaintifT by defendant, and 
general releases, part of the money heing nnpaid, and another snm due, 
this action was brought, and aU matters in difierence were referred to 
one of the former arbitrators, who entered into a claim subsisting, 
and which had existed at the time of the former submission and awaid, 
partly in respect thereof; on application to set aside the award on the 
ground that the arbitrator had gone into a matter decided upon by 
the former award, on the arbitrator answering he had not entered 
into any matter which was decided before, and the other arbitrator 
to the former submission confirmed it, the Court held the award was 
good, 787. 

(d) Gaby and Another 9. The Wilts and Berks Canal Company, 
3 M. & S. 680. 

(e) Hall V. Alderson and Another, 2 Bing. 478. 
(/) Gordon v. Mitchell, 3 Moore, 243. 
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purpose of upholding an award bad upon the &ce of it (a) ; Award b«d on 
but where there was a doubt what was the intention of the 
parties, there being some little ambiguity in the plgtiseologj 
of the submission, and the affidavits were contrary as to the 
meaning of the parties, the Court admitted them, though 
some were dated before the judgment entered up on the 
award, and some after. Parke, B., saying, '' May not a 
person make application to the Court quia timef* (6). 

Where an arbitrator finds the plaintiff had no cause of Finding of 
action, excepting lOL lent by him to the wife of the de- mem into* ^ 
fendant when single, but which had been brought into "^ 
Court, and the Master treated the award as in iavour of the 
defendant, and taxed the costs for him, the Court heldCoau. 
therewith (c). 

Where the arbitrator directed an assignment to be made Atngnment 

,. - . . . , according to 

according to law to A., on request, an assignment to A. s Uw. 
administrators, executors, and assigns was tendered, it being 
contended that an assignment according to law, virtually 
included executors, administrators, and assigns, the question 
was not decided, but on the argument. Lord Ellenborough, 
C. J., said a personal assignment to A* might be meant {d), 

(a) Marshall and Others o. Dresser. 3 Q. B. 883. 

{b) The facts were as follows : the defendant agreed to give a cog. 
novit for such a sum as should be found due by the arbitrator. *' The 
costs were to abide the event, and to be paid by the party or parties, 
and at such time as directed by the arbitrator," who awarded a sum 
as due to the plaintiff, and divided the costs between the plaintiff and 
the defendant. The plaintiff signed judgment for the sum awarded, 
aad the costs of the action after the defendant had tendered him the 
sum awarded, the question was, whether the arbitrator had power to 
divide the costs, or whether as the event was in favour of the plaintiff 
he was not entitied to them. The question by direction of the Court 
was agreed to be referred to the Master to ascertain the intention of 
the parties. (Read v. Massey, 4D. P. C. 681). 

(c) Dawson v. Garrett, 2 D. P. C. 624. 

{d) Russell V. Headingham, I Starkie, 13. 
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Direction in When two matters are awarded in the disjunctiYe, one of 
the a tcrnative. ^jjj^jj jg impofifiible or uncertain, that must be taken which 

can be performed, as where the direction is to pay money 

within a week or give security, the true meaning is that it 

Time for shall be paid within the week (a). Where no particular time 

mfme^t^ioned '^ named in the submission for .the decision of the arbi- 

in the lubmii- trator, the parties should request him to proceed, for unless 

that is done, the Court will not resort to the implication 

that the award should be made within a reasonable time, 

for they might have revoked (A). This decision was before 

the statute of the 3 & 4 Wm. 4, and it is presumed it 

would be the ground for an application to a Judge or the 

Court under the act 

Agreement A mere agreement contained in a partnership deed(c), or 

contained in a 

deed to refsr Other writing as a policy of assurance, will not oust the 
differences, jurisdiction of the Courts (rf). 

** As arbitrators have no power but that which the parties 
can give them, it follows that submission to arbitration can- 
not be had of such causes as the laws and good manners do 
not suffer to be exposed to any other event but that which 
the natural authority of justice gives them, such crimes, 
matters of therefore, as murder, robbery, sacrilege, adultery, forgery, 
reference ^^^ cannot be brought before other judges than those who 
ai« clothed with public authority, for the public advan- 
tage" (e) demands a public example, besides the honour 
of the accused can only be puiged and his innocence be 
made manifest in public. 
Indictment for Xhis principle was recosnised in the case of Rant v. 

not and assault. . i • i . . 

CombSf in which were cross indictments for riot and assault. 



(a) Lord Mansfield, C. J. Simmons v. Swaine, 1 Taunt. 554. 

(b) Curtis V. Potts, 3 M. & S. 145. 

(c) Vide infra. Awards and Necessaries to, 

id) Goldstonet?. Osborne and Others, 2 Car. & P. 651, Best, C. J. 
(e) Kyd on Awards, 63. 
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which were referred by deed, it contained a proviso to be IpdJc'^e"* <«;' 

*> ' ^ riot and BSHauitt 

made a role of Court ; On motion to set aside the awards 
when the Court understood the reference was by deed, 
much surprise was expressedj and it was said, ** in prosecu- 
tions of this kind before verdict, or after verdict, and before 
sentence, it was usual to allow the persons to talk together 
bj the recommendation of the Court, and, if they agreed, 
the Court set a nominal fine ; but the whole was done under 
the inspection of the Court, and sentence followed ''(a). 

In the case of the King on the prosecution of Stephen Peijury and 
PhiUipe V. Lord Falkland and Others (6> which were three ^^'"P''**'^ 
indictments for peijury, and one for conspiracy, on a pro- 
position from the Bar, the indictments were allowed to be 
referred ; but, in this case, it may be presumed to have been 
by the sanction of the Court, in the prior case it does not 
appear that the Court had any cognizance of the matter 
beyond the indictment being found, and, from what appears, 
it would seem that the parties did not appear upon the in- 
dictment being called on ; the latter case seems to carry the 
reference of criminal matters to the furthest veige, and it is 
doubtful how far the prayer of the submissimi that it should 
be made a mile of Court would how be supported, criminal 
matters nut being within the statutes relating to awards. 

C«ni^racies and perjuries are matters in the prosecution Crimes matters 
of which the pid^lic interest is materially concerned ; if this ui^rest.^ 
case is to be taken in its nakedness, it may be well said that 
sach matters of c^rime may be referred. It is apprehended 
that there were other circumstances than those appearing in 
the report, either that the prisoners were acquitted of the 
criminal charge, or that there was an insufficiency of proof, 
and the Court being anxious to further the rights of the 
party aggrieved, sanctioned, on proposition, the reference. 

• 

(a) Kyd on Awards, 65. (b) lb. 67. 
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Indictable In the case of Beeehey v. Wingfield (a), Gibbs, C. J., is 

referred. reported to have said, in a case where assault and other 

matters were referred, that the parties had a right to refer 
such matters, and which dictum was followed in the latter 
Indictments case ot Baker V. Town8end{b)y but was in a subsequent case 
rob^tt^f ^ contradicted, the Court thought such a reference (which was 
of all matters in difference) could not comprehend the subject 
matter of an indictment, and that the words in the statute 
of William 3, c. 10, had relation only to civil disputes 
between the parties (c), and which is corroborated by a 
much later case in the Queen's Bench, which was an indict- 
ment for a conspiracy for interrupting two persons in car- 
rying on their trade ; the indictment was removed by 
certiorari into the Court of Queen's Bench, and was at the 
trial referred. The arbitrators had power to determine 
what was to be done between the parties ; after an ineffectual 
attempt amongst themselves to settle the matter, the de- 
fendants revoked their submission, and a rule was obtained 
to shew cause why the arbitrator should not be restrained 
from proceeding with the award, which was discharged on 
the ground *^ that such a case of revocation was not within 
Cases witbin the Statute of 3 and 4 of Wm. 4, c. 42, s. 49, which applies 
e sta u e. ^^ ^^^ distinct cases ; first, where the parties consent to a 
rule of Court, Judges* order, or order of nisi prius, in any 
action ; secondly, where there is a submission containing an 
agreement for making it a rule of Court," and that this case 
did not fall within either description, and that the agree-' 
ment contained in the order of reference was not such an 
agreement within the meaning of the statute {d). 
Indictment It would seem that wh^n the award is made that the 

referred, award 

under. 



(fl) 1 1 East, 46. ^ {b) 7 Taunt. 422. 

(c) Watson v. M'Cullum, 8 T. R.' 520. 

{d) Rex r. Bardell and Others, 5 Ad. & E. 622, order of reference 
contained an agreement that it should be made a rule of Court. 
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Court have power to enforce it summarilj, as where an In^Uetment 
indictment for a nuisance was referred, the verdict was for under, 
the Crown by consent, subject to a reference, and the 
arbitrator found the nuisance, and directed it to be discon- 
tinued, which remaining unabated, the Attorney-General 
moved for judgment on affidavits, the Court held in such 
a case the prosecutor might proceed for attachment, or 
for judgment {a). In Rex v. Harding (6), it was said by 
the Court that though a Judge at nisi prius might, with the 
consent of the parties, make a rule to refer a .cause, the 
sessions could not do so, even by consent. The Justices Quarter Ses- 
may refer a matter to another to examine and make a'^^"*' 
report for their determination, but the referee cannot 
finally decide it (c). 
As a eeneral rule, it may be said that all indictments, the IndictmentB, 

° . i. . reference of 

subject matter of which might have been the foundation of general rule, 
a civil action, may, with the assent of the Court, be referred 
to arbitration, but which references not being of matters 
within the statutes (d), for effectuating the intentions of the 
parties referring their disputes, are at common law. When 
indictments are referred, they should be made rules of 
Court. 
When appeal is made against a poor-rate the Justices Appeal agauurt 

a poor-rate. 



{a) Regina v. Gore, 8 D. P. C. 102. 
(i) Salk. 477. 

(c) Where an indictment was for the non-repair of a road, to which the 
defendants pleaded guilty, subject to an award, on application to set 
it aside, the Court said, " We have no authority over the order of a 
Court of Oyer and Terminer and Gaol Delivery. If defendants are 
aggrieved by any thing done by the arbitrators, application for 
redress must be in the Court below, if a matter of civil right, it must 
come before us in a shape in which we can interfere, unless the case is 
within the statute of Wm. 3, we have no jurisdiction. (Rex v. The 
Inhabitants of Colesbatch, 2 D. & R. 265). 

(d) 9& 10 Wm. 3, c. 10; 2 & 3 Wm. 4, c. 42. 
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Apped against at sessions. With the consent of the party, may refer the 

a poor-rate. , . . . _ , 3 ^ 

matter to the mvestigation of another person, and adopt 

his decision ; the assent of the jMurty is necessary, because, 

without it, the Justices have no power to delegate their 

authority (a). 

Validity of a The validity of a poor-rate cannot by the parties be 

m^ra b/^ submitted to arbitration, which judgment was affirmed in 

parties. error. Lord Denman, C. J., said, ** the arbitrators have 

been empowered to do what was not lawful — we tiiink this 

was no binding agreement, and there was no right of 

action against the defendants," — and his Lordship also said, 

« we are by no means of opinion that such an arrangement 

as this may not be binding if properly entered into " (6). 



(a) Rex V, The Justices of Northampton^ Caldecot, 90. 

ib) Thorpe o. Cole & Others, 4 Dowl. P. C. 457, in error, 1 M. & 
W, 531. In this case the validity of a poor-rate had been sub- 
mitted to arbitration. 
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WHO MAY SUBMIT TO ARBITRATION. 

A submission to an award is an act in the discretion of 
the parties, therefore every one capable of making a disposi- Subminion, 
tion, or a release of his rights, may make a submission to 
arbitration (a). So also it follows that any one under 
disability, as a general rule, cannot submit to arbitration. 

It is laid down that tkfemme coverte cannot be a party to Dittbilitj. 
a submission to arbitration (6), but to which rule there are, it Feme coverte 

1 J , . , .J power to sub- 

Would seem, several exceptions : as where a mamed woman mit luit in 

was litigating with her husband for a divorce and alimony : (c) Coui?"****^ 
also where a wife has a general power of disposing of pro- 
perty settled to her sole and separate use (d). 



'rmt 



(a) Com. Dig. tit. Arb. (D. 2.) 

(fi) Com. Dig. tit. Arb. D. 2; BoIL Abr, Award* C. ; Watson oa 
Aurards, p. 56 ; Kyd onAwards* p. 35. 

(c) It was objected that the wife could not agree to the submission 
80 aa to bind herself, unless she had been separated from her husband, 
and that her next friend was .not made a party to the submission, 
held, that the award was founded on a|i agreement on both sides, and 
as the husband had filed a cross bill against the wife, which she had 
answered ; under thecircumstances she might be considered a/anme 
sole, and there wae no occasion to make the next friend a party, as 
there was nothing for hiva, to consent to. Lord Redesdale ; confirmed 
by Lord Eldon, on appeal. (Bateman v. The Countess of Ross, 1 Dow. 

'244). 

Where there was a deed of separation, and an after disagreement 
and a suit in the Ecclesiastical Court, it was agreed to prevent further 
contests, that all disputes should be referred, and an agreement to 
make the submission a rule of Court was inserted therein, and it was 
held such submission might be made a rule of Court. (SoiUeuz v, 
Herbst, 2 B* & P. 444^ In this case the defendant was the trustee of 
the wife. 

(<2) Hulme v. Tennant, 1 Bro* Cha. Rep, 16. The husband and wife 
had entered into a joint bond, she having separate property, and the 
suit was to recover the amount out of the wife's separate property, the 
Lord Chancellor, after recognising the principle, that zfemme coverte 
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UariMnd The wife of a man civill j dead is, for the purposes of suit, 

&e*, considered as tifemme sole, and would, it is conceived, 
be enabled to submit to arbitration any matter arising out 
of her ocMitract, or in which she was interested (a). 

By the custom in London a wife may be a sole trader, 
and as such may be subjected to a fiat in bankruptcy {b) ; 
Sole trader by she can sue and be sued, but her husband must be joined 
London. ^^^ ^^ ^^ ^^ conformity, but execution is against her 

alone, the action upon the custom is brought in the Courts 
of the City of London, and will not lie in the Courts of 
Westminster Hall, though it may, in some instances, be 
pleaded in bar there, as where the suit is against the hus- 
band (c), and though she is liable upon simple contract 
debts she cannot give a bond (c). 

acting in regard to her separate property, is competent in all respects 
to act as Sifemme sole went on to say, " that if a married woman had by 
instrument contracted that a portion of her separate estate should be 
disposed of, that she and her trustees might be decreed to make that 
disposition, but if she enters into an engagement which would make a 
femme sole liable to the whole extent of the contract as to her person, 
such engagement by h femme eoverte would not bind her as such ; but 
the cases seem to go thus far, that the general engagement of the 
wife shall operate upon her personal property, shall apply to the rents 
and profits of her real estate, and that the trustees shall be obliged to 
apply personal property, and rents and profits when they arise to the 
satisfaction of the engagement,'* and the Lord Chancellor concluded by 
saying, " I believe there is no instance of a personal decree agcdnst a 
femme eoverte, the decree is to fetch forth her separate estate, and' 
make it liable to her engagements.*' 

(a) In one case where the submission was by the husband and 
wife, but under very peculiar circumstances, the award was made, 
payable to the wife ; payment to the husband was held no paymeat 
to the wife, and Undal, C. J., said, *' The question is hardly a point 
of law, it must be decided according to the equitable jurisdiction of 
the Court, the intention of the {Hroeeedings was the ^inle ehevM reap 
the fruits of the proceedings.* (Wynne o. Wynne and Wife, 1 D. P. C. 
723, Tindal, C. J.) 

(6) Com. Dig. tit. London, (N. 6.) 

(c) Beard and Wife|?. Webb, 2 B. ^ P. 103, et seq, Eldon, C. J. 
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As the femme coverte trader, by custom of London, is 8o'« *^«' ^y 

i*ii^«i coftwn of 

liable to a fiat in bankruptcy, and also to have an execution London. 

issued against her, she would also, it is presumed, be liable 

to perform a submission to an arbitration ariang out of her 

trading contracts, unless such submission was by bond (a). 

A submission by writing not under seal would, it is con- Power to mb- 

ceived, be binding (or an oral submission after award made), "in!^ *^* 

though, perhaps, the husband's name would have (as in the 

case of an action) to be joined, yet such joinder would not 

make him liable, unless he did such acts as constituted him 

a principal, and the Court would recognise the custom of 

trading if certified by the recorder (i. e,, if the custom has 

been found by him) (6). On non-performance of the award, 

the contempt would not be a contempt of the City Courts, 

but of the Courts granting the rule, and the right of the 

wife to submit being admitted, the remedy would lie agains 

her. 

It could not, it is apprehended, be urged, that such sub- 
mission would be an ouster of the jurisdiction of the City 
Courts, if so, the same principle would apply in every case 
where a submission was made a rule of any other Court 
than that wherein the action commenced ; (c) besides, it 
must be remembered, that references are the voluntary acts 
of the parties, and by the custom the wife is a merchant, 
and the act is specially directed to the benefit of merchants 
smd traders, and she having power to sue for simple con-* 
tract debts would also be enabled to refer a dispute arising 
out of 3uch contracts, or her remedy would be imperfect 

It is doubtfiil whether, und^r any other circumstances, a 
submission by a married woman would be valid. It would 



■» 



(a) Supra, p. 28. 
() Hoare v, Harlop, 1 Wilson, 9* 
{c) Infra, Making Submission a Rule qf Court, 
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Vbliiiitarjr 
•eparatioD. 



appear by an observation of Lord Eldon,(a) that in the 
case of a voluntary separation she could have no rights in 
which her husband did not join, for he says, '^ by such sepa- 
ration a woman does not acquire such a character as may be 
called a civil widowhood,'' 



SabmiBrion by 
husband of 
wife's chaU«ls» 



Wife aidminis* 
tratriz. 



Submission by 
husband. 



Submission of 
a tenn held by 
husband in 
right of wife. 



A husband can submit any chattels he hath in right of 
his wife to arbitration, for he may dispose of them, so also 
those she has in her character of executrix, or administratrix, 
and this shall bind the wife, because she cannot personate 
any one during coverture without the husband, (ft). It is 
su^ested (in a note in Boll's Abr.) that in the latter case a 
wife may submit to arbitration without her husband, for if 
he allows her a power of administration he must sufier her 
to act pursuant to the trust But it is doubted whether, in 
consequence of such assent, she could submit to arbitration, 
for if it was necessary to bring an action the wife could not 
bring it, but the husband, though her name must be joined, (c) 

In a submission by a husband, matters relating to the wife 
are included, as debts due to her as administratrix or execu- 
trix, or a lease for years, and on the death of the husband 
the award is binding upon the wife. As where there was a 
dispute between the husband claiming a term of years in the 
right of his wife, and another person relative to the tide, 
and the matter was referred to arbitration, and an award 
made of the term to the husband, the property in it was 
held to be changed by the arbitrament so as to amount to a 
reduction of the term into possession, and to defeat the 
wife's right by survivorship, {d) 



(a) 2 B. & P. 106, st^a, p. 28, note (c), ted vide, 9 East, 471, 
4 B. & Aid. 419. 

ifi) Bac. Abr. tit. Awards (C). 

(c) Com. Dig. tit. Administration (D). 

{d) Williams on fixe^utors and Administrators, p. 538, 1 Roll. 
Abr. 245, Arb. tit. (D). 
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Mr. WilliamB (in a note) also refers to Hunter v. Ricef (a) Specific pro. 
where Lord EUenboioi]^ said, *< that he could not conceive 



that certain property therein awaided was transferred by the 
mere foree of the award.** Though the estate of the wife 
may not be so changed by the awards as to he Considered a 
reduction unto posse^on thereby, yet it is conceiyed the 
husband submitting the title to arbitration was such an act 
as showed complete ownensfaip, if so it would be such a 
reduc^n 4nto possession as would defeat the survivorship 
of the wife ; the' award does not change, hut ascertains the 
rights to the.prop^rty as theyexisted at the time of the sub* 
mission,, (when ^e que«6^ is a question oS tide). 

So it is apprehended, that if the husband had died before Death of bus- 
the award was made, the right to the property would be in ^^^^^ 
the executor, and not si^oryive to the wife, even though there 
wasna pr^sion.in. the deed of submission .directing that 
the death of either party was not to act as a revocation, for 
though, the snbmission is revoked the huab^md's assunqption 
of the property is not revoked, £ar if he has once assumed 
the control it is apprehended it would require spme distinct 
acton his part to revest the property in the wiifey but ;no 
mere repudiation of the assumption of the property would 
have power to ^restore it to her in the or%iiqal character of 
itshokling. 

After the husband has once assumed and exercised power Submitskm bj 
over the property, if the wife agi^in gains a right, it would be cbattek he 
a right dmved through her husband, and not in her original ^^^ m'^%^ 
right, md thoi^ the death of the husband revoked the ®^^^ 
submission to arbitration, it did not revoke his assumption, 
for it was a perfect act, it was the exercise of an absolute 
right, and though the title to the property was open to a 
doubt, still it would not make any difference, for if the right ^^^ 



(a) 15 East, 100, ti infira. 
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Award. ^33 decided in his favour^ it is not the creation of the right 

effect of. , ... 

by the awajrd^ but the ascertainment of a right which was in 
existence at the time of the submission. 

Where a wife was entitled to property as residuary 
legatee, and differences arose between her husband and the 
executor, and after the award, but before any other proceed- 
ings were taken the husband died, it was held the husband's 
executor took the money and not the wife, because the 
award was k sort of judgment (a), the payment by 
Award when being directed to the husband changed the property, and 
tiontothesub- Vested in him and through him in his execute (6). The 
^^^^'^ same reasoning would apply to this case as to that aboye, 

viz., that it was the submission and not the award which 
changed the property. 

In cases where there is a suit, and certain arrangements 
are agreed to by the husband, and acts are required to be 
done before he can have the property in such case, if the 
husband died before the arrangements are complete, the 
Court of Chancery will decree survivorship to the wife if 
the husband's executors rely upon such arrangement as the 
only foundation of their title (c). The husband alone, by a 



(a) The whole of the deliberation of the arbitrator is in the nature 
of a judgment, and is part and parcel of the award, but it cannot create 
a greater right than existed at the time of the submission, nor does 
the award change the property, for it must be enforced either sum- 
marily by attachment or by action. 

(b) Oglander v, Baston, 1 Vern. 396. 

(c) After a suit had been instituted by the husband and wife for her 
property, a treaty took place between them, settling the husband's 
claims thereon, he having been previously ordered by a decree to lay 
proposals before the Master for a settlement; after the terms had 
been finally settled by the solicitors, but before they were carried into 
effect the husband died. The Court decided such agreement did not 
bind the wife, and she was entitled to the property, because no act of 
the Court had altered the interests of the parties. (Macauley t;. Phillips, 
4 Vesey, 15.) If the settlement had been approved by the Court con- 
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submission, cannot bind the freehold property, which he has ^ncls of hus. 
in right of his wife, (a) and it is doubtful if the lands of in right of 
which the husband and wife are seised of in right of the ^' ^' 
wife can be submitted at all (b) ; where the submission by 
the husband respects any property of the wife, which by his 
own act he cannot alien^ an award which gives that property 
to another would not be binding upon the wife, as if the 
husband amongst other things submits the right to a manor, 
and the arbitrators award that the husband should give up 
to the other party a deed by which an annuity is secured to 
the wife out of the manor, the award cannot be enforced, 
because the right of the husband extends only to the accru- 
ing arrears of the annuity, and not to the annuity itself, but 
if the submission was jointly by the husband and wife, it 
seems not to be questioned but that both would be bound 
by the award ; yet some doubt, because the only mode by 
which the freehold of the wife could be transferred was, by 
the solemnity of a fine, (c) 

It, as a general proposition, may be said, that an infant Submission by 

, ..i.tAQ infant. 

cannot submit to arbitration, for if no one has joined in the 
submission with him, it is void. Yet if a man join the sub- Joining in a 

, , , , submission with 

mission, the submission is good {d) (as against him), and if an infant. 



firming the Master's report, it would have been different. (Williams 
on Executors, p. 686). 

(a) 1 Roll. Rep. 269. 

(i) Davis v. Page, 9 Vesey, 350 ; Emery v. Wase, 6 Vesey, 846. 

(c) Kyd on Awards, p. 47. 

(d) •' If it be mrged that the agreement of all the parties to the suit 
was pan of the consideration to constitute the arbitrator's power, and 
that the want of a binding consideration of the infant parties caused 
a feilure of the consideration, the answer is, all knew they were 
infants, and must be presumed to know the law, and therefore had 
all the consideration they stipulated for, and the consent of those who 
conld, and did, consent, was a sufficient consideration in point of law 

D 
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it be a father and an infant, the obligation binds the father, 
and the infiint may consent, or not at AiU age (a). 
Attorney, re- In a reference infants cannot be alleged to be represented 
preMMi jr. ^^ attorney, nor can an attorney bind his principal, as next 
friend to an infant, to become personally bound for the per- 
formance of the award when he attains ftill age (ft), nor is 
Guardian, an award that a bond shall be given by a guardian, that an 
infitnt shall, when he is of full age, convey certain land 
reasonable, for he may die or refuse to convey (c). 
Chancery, In the Court of Chancery when infants are parties to a 

^' ^ "' suit, and a reference is deemed advisable, the usual course 
is to refer it to the Master to ascertain whether the reference 
would be for the benefit of the in&nts (d). 
Surety for per- Though an in&nt himself cannot be bound by a sub- 

formance by • • . •/* « ^ i» r • •/• *i_ 

infant. mission, yet if a person becomes surety for mm, if the 

infant makes de&ult, the surety forfeits the penalty (e). 
No case is cited, but it seems reasonable it should be so, 
for the promise of the surety must be taken as the consi- 
deration for the submission of the adult, for between him 
and the infimt there would be no mutuality, for the infant 
might, or might not repudiate the award, and it is to 
prevent which, or rather to secure himself from loss, that 
the contract ofthe surety is required. 

for the promise.'' Wrightson o. Bywater and Others^ 3 M. & W. 305, 
Parke, B. 

Application was, to set aside an award, on the ground of there being 
infants ; ** he knew who were the parties to the action, and the sub- 
mission be entered into, and it would be unjust to allow him to take 
the chance of an award in his favour, and on failure, to set aside the 
proceedings, for a defect of which he was cognisant, when be entered 
into the submission." Jones v, Powell, 6 D. P. G. 483. 

(a) Com. Dig. tit. Arb. (C.) 

(6) Biddle v. Dowse, 6 B. & C. 265, Abbott, C. J. 

(c) Ibid. 266, citing Lord Nottingham, 1 Ch. Ca. 279. 

(d) Watson on Awards, p. 64. 

(e) Kyd on Awards, p. 39. 
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An executor or administrator may submit any matter Executor, 

. , . , ; . . power to tub- 

concermng the testators or mtestate s estate to arbitration, mit. 
but if the arbitrator award to him less than his due, this, 
being his own voluntary act, shall bind him, and he shall Award of 
answer for the full value as assets (a), and if the submission than due. 
be without a protest against the reference being taken as an Bfl«ct of 
admission of assets. Lord Eldon said " it would amount j^dminiatration 
to such an admission" (6) ; and Best, C. J., said, '' if he of assets, 
does not protest in the first instance, he should not be 
allowed to do so afterwards ; and Gaselee, J., in the same 
case said, '^ an award, that an executor shall pay a certain 
sum, is equivalent to a declaration that he has assets (c). 
In Barry v. Rush (d)j Ashhurst, J., said, ** Entering into Submission by 
the bond of submission, amounts to an admission of^utor. 
assets, and the bond was an undertaking to pay whatever the 
arbitrator should award without any regard as to assets;" and 
BuUer, J., said, *^ I have no doubt the defendant was per- 
sonally bound." So in the case otLove, Executory v. Honeys 
bourne (e) where the award was that the plaintiff should pay To pav from 

. *^ . , . "ssets in hand 

a certidn sum to the defendant out of the assets in his as executor, 
hands, as executor, on a certain day ; the Court of King's 
Bench, on the argument of a rule niei to set aside the 

(a) Com. Dig. tit. Adm. (I. 1); Yard v, EUard, 1 Lord Raym. 369. 

(b) Robson and Another o. 11 Rose's Bankruptcy Cases. 

(c) Riddle v. Sutton, 2 M. & P. 356 ; Worthington v. Barlow, 
7 T. R, 453, S. P. 

(d) 1 T. R. 692, was a submission by bond to perform an award, by 
which the defendant, as administrator, bound bimself, heirs. See., to 
the plaintiff, as executrix; the award was, that the defendant, as 
administrator, should pay to the plaintiff, as executrix, 298i., and 
ordered general releases to be executed between the parties : on an 
action on the award, the defendant pleaded plene admimgtrmni, &c., 
which plea was held bad. 

(e) 4 Dow. & Ry. 814. The reference was of the cause, and all 
matters in difference, between the plaintiff's testator and the de- 
fendant. 

D 2 
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Profisioii for 
dettli. 



Death after 
award by order 
of nin prios. 



a provisioii in case of the death of either party, that it shall 
survive to his ezecutoxB, &c,{a), the death of a party 
is no revocation, and the award is as available against 
the executors or administrators, as though it was made 
in the lifetime of the testator or intestate (6). Where 
in such a case the arbitrator awarded that the executor 
diould pay the plaintiff a certain sum out of the asset? 
of A.; on an action against the executor, the declaration 
stating that the defendant, the executor aforesaid, promised 
to pay, it was held that the executor was not personally 
chargeable therewith, but as executor only, and that the 
judgment must be de bonis te$tatoris(py 

If the award is made under an order of Nisi Prius, and the 
verdict is taken subject to an award, and either party dies 
after the award, judgment may be entered within two Terms 
after the verdict {d)\ if it is not entered up then, it has. been 
considered that the Court cannot allow it to be entered up 
afterwards, {nunc pro tunc,) unless the delay be attributable 
to the act of the Court (e) ; as where application is made to 
set aside an award, and the party dies pending the rule (/), 
or where the arbitrator has not made his award until two 
Terms after the verdict, and the party has died in the mean-* 
while (g), 

(a) Supra, p. 16. 

{b) Prior V, Hemsrow and Dare, Executors, 8 M. & W. 873. 

(c) Dowse V, Coxe, 3 Bing. 20. This judgment was reversed in the 
King's Bench, upon a different ground, the Court of Error declining 
to give any opinion upon this point, 6 B. & C. 255. 

{d) 7 Car. 2, c. 8, s. 1. "In all actions, personal, real, or mixed, 
tile death of either party, between the verdict and the judgment, shall 
not be alleged for error, so as such judgment be entered within two 
terms after such verdict." 

(«) Copley V. Day, 4 Taunt. 702. The rule of Court, Hilary Term, 
4 Wm. 4, (^Gen. Rules and Reg. 3^) does not affect this rule. Blewett 
V. Tregoning, 4 Ad. & Ell. 1002. Lanman v. Lord Audley, 2 M, ^ W. 
535. 

(/} Bridges V. Smith, 8 Bing. 29. 

(y) Miller v. Spurrs, 2 M. & S. 7.30. 
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In the case of trustees it seems the rule is difierent from Sabmission by 
that of executors and assignees, for it was expressly held 
bj Lord Eldon, C. J., that in a case of submission to 
an award by trustees to bind them, the plaintiff must 
show that they had effects of the trust estate in hand, for 
submitting to arbitration does not make them personally 
liaUe, and an admission by one that he had money of the 
trust estate in hand, was held insu£Bcient to bind them all (a). 
But if they agree to pay what should be awarded, they 
become personally liable^ and an attachment will go against 
them (i). 

The assignees of a bankrupt have power to submit any Anign«es of 
matters relating to the bankrupts' estate to the decision of power to'sub- 
an arbitrator on one-third in value of the creditors assenting ""^ 
thereto, or in the absence of their attendance at a meeting 
properly convened, the commissioner may consent to the 
matter being referred, and the award of the arbitrators will 
be binding upon the creditors, (c) and the submission 
consequent thereon, may be made a rule of the Court of 
Bankruptcy, (rf) 

A general power to refer cannot be given by the creditors General power 

to refer. 

(a) Davis v. Bidge and Others, 3 Esp. 101. 

(b) Wandsborough and Wandsborough v. Dyer, 2 Chitty, 4. 
Trustees of an insolvent debtor, by entering into a bond to refer, 
confess assets, and by reference of all matters in difference, and 
agreeing to pay what should be awarded, they become personally 
bound, and are liable to an attachment. 

(c) 6 Geo. 4, c. 16, s. 88. 

{d) By a general order of January 12th, 1832, all agreements of 
reference to be made rules of the Ck>urt of Bankruptcy shall be so 
made by order of the Court of Review, and all matters arising thereon 
shall be heard and determined by such Courts. 

1 & 2 Wm. 4, c. 66, s. 43, enacts that if the assignees agree to refer 
any matter to arbitration, such agreement of the reference may be 
mside a rule of the Court of Bankruptcy. 



40 THE LAW OV AWABI>S. 

General power to the assignee, but for each particular submission there 
must be an express assent by the creditors, or the commis- 
sioner, on their part (a) 

Submission, If the arbitrator does not stipulate that the award is not to 

^^ ^' be taken as an admission of assets, it will be construed to be 

so. In Jtobson and Another v. , (6) Lord Eldon 

said^ he saw no distinction on this point between an exe- 
cutor and the assignee of a bankrupt 

Parent of Where an assignee makes a demand upon a person for 

mandTnwrong. money as due to the bankrupt's estate, and the person pays 
it, and on a further demand and an action and a reference 
(all matters being submitted) the arbitrator finds the de- 
fendant has overpaid and awards repayment, the assignees 
are personally liable, (c) Where a person becomes bankrupt, 



(a) Ex parle Whitchurch, 1 Atk. 93. iff) Supra, p. 53, note (d). 

(c) Malcolm and Another, Assignees v, FuUarton, 2 T. R. 645. Rule 
to set aside the award. Submission was to refer all matters in dif- 
ference between the parties in the cause, &c., the award was that 
700/. should be paid to the defendant, grounds of objection were as 
follows : first, the reference being for matters, &c., the arbitrator had 
exceeded his authority, in awarding a sum to be paid to the defendant, 
no cross demand having been set off in the suit ; secondly, the plain- 
tiffs, as assignees, had power only to refer the particular suit ; thirdly, 
the award was to pay a sum by a day certain, which was an excess, 
for at all events the defendant's debt was capable only of proof under 
the commission, and he was only entitled pari passu, with the other 
creditors ; " first, the reference was, between the parties in the cause," 
it is merely a description of the persons, and not of the subject matter in 
dispute ; as to the last objection, if the debt had been due from the 
defendant, the bankrupt, it would have been well, but it is not so, the 
payment was made to the assignees after the bankruptcy, and in ignor- 
ance, which could not be proven under the commission, and the arbi- 
trator could only award that the sum overpaid should be repaid. (Ken- 
yon, C. J., 646). " Money paid under mistake may be awarded to 
be repaid by an arbitrator, unless it be a payment into Court under 
a rule of Court, then it is a payment on record, and the party can 
never recover it back, though it afterwards appear he paid it wrong- 
fully.'" Buller, J., 648. 
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and afterwards trades without having obtiuned his certificate, Second bank, 
and submits a matter arising in his trade to arbitration, and ^^*kwJSu 
after award becomes again a bankrupt, the matter of the 
award belongs not to the second but to the first assignees, (a) 
Where there were several actions, and an award was 
made, and aflerwards a commission of bankruptcy issued 
against the defendant, the reference being to ascertain cer- 
tain rights and incumbrances, the Court on petition allowed 
the matter to be referred to the Master to ascertain the 
amount of the various incumbrances upon the property, 
regard being had to the award, {b) Before the statute of Bankruptcy 
Wm. 4, c. 42, s. 39, it appears that the bankruptcy of one of 
the parties when entered into in any other way than at Nisi 
Prius was a revocation of the submission, and, it is presumed, 
would be held to be so now, or, if not, would at least be 
ground for the application to the Court or Judge under the 
statute, (c) but where the reference was under an order of 



(a) Phillips, Assignee of Acton, a Bankrupt v, Hopwood and 
Others, 1 B. &Adol. 619* The reference was by order of nisi prins, 
award, verdict for the plaintiff, subject to opinion of the Court. Acton 
was ahankrupt in 1813, and the bankrupt's effects were duly assigned 
under bis commission, and that he had not yet obtained his certificate, 
that be continued to trade, and in 1825 he was again a bankrupt, the 
plaintiff was Acton's second assignee. Other facts were set out by the 
arbitrator, by which it appeared the plaintiff had a sufficient cause of 
action, if bis title as assignee could be supported. " I think defendants 
entitled to avail themselves of the former commission, for the Lord 
Chancellor has no authority to issue a subsequent commission whilst 
the effects were still vested in the assignees under the former, citing 
Till V. Wilson, (7 B. & C. 684), and Fowler v. Costar, (10 B. & C. 42), 
Tenterden, C. J., the validity of a commission is a matter of law open 
to examination, Parke, J. 

{h) Ex parte Coppard and Gates, in re Thornton, 1 Deac. & Chit. 
102. 

(c) Marsh and Others, Assignees of Rowe v. Wood and Another, 
9 B. & C. 659. Before the bankruptcy of Rowe, reference by indenture 
to arbitration, declaration alleged as breach, the revocation of the sub- 
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Bankruptcy 
revocation. 



Affidavit of 
bankruptcy. 



Nisi Prius, though the award was made after the bankruptcy 
it was held not to be revoked, (a) and on the arbitrators 
directing a nonsuit the Court will grant an attachment after 
the defendant has obtuned his certificate for the costs. (6) 
In the case of Tajflar ▼. Shutilewartk, (c) one of the objections 
being bankruptcy before the award made, Tindal, C. J., 
said, by the affidavits it is not dear the party was a bank- 
rupt, the affidavits are not of the fact of the bankruptcy, 
but only of certain proceedings which are not before us; 

missioo, pleas non est factum, bankruptcy of Rowe, and before award, 
the commissioner assigned, &c., all claim, &c., to the provisional 
assignee, demurrer to second plea, replication to the third, that after 
the assignment to the provisional assignee the plaintiffs were chosen 
assignees, &c. After the submission and proceedings, (Rowe became a 
bankrupt) the expense of which proceedings the plaintiffs seek to re- 
cover. The defendants revoked submission, all bankrupts effects pass 
to plaintiffs, they would not be bound by the award, so the defendants 
ought not. If the original submission binds not all it binds not any, 
and if from any post facto matter a submission becomes ineffectual as to 
one person, it is altogether void, therefore defendants were justified in 
giving arbitrator notice not to proceed, Tenterden, J., 664. It is the 
very essence of an arbitration that the submission should be mutual, 
and the award mutual and binding, and to continue so, an assignment 
under the conunission destroys the mutuality. (littledale, J., 665. 
Ew parte Kensheld, 1 Rose, 149i S. P.). 

(a) Andrews v. Palmer, 4 B. & Aid. 260. Reference at nisi prius ; 
after reference but before award, the plaintiff became bankrupt, the 
arbitrator made his award, and ordered the verdict to be entered 
for the defendant, two days after which the defendant was a bankrupt, 
no further proceedings were taken for nine or ten months on the 
award, when the defendant taxed his costs, and signed judgment, 
and took out execution ; on motion, why judgment and subsequent 
proceedings should not be set aside on the ground that an assignment, 
under a commission by the statutes of bankruptcy, devested out of 
bankrupt all his estate. Per curiatn, the bankruptcy did not operate as a 
revocation of the submission. It would not have put an end to the 
suit, at the plaintiff's instance, nor can it therefore put an end to the 
arbitration, (252). 

(6) Hanwell v. Thorogood, 7 B. & C. 705. 

(c) 6 Bing. N. C. 277. 
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this is a matter too grave to be decided on mere motion, (a) Bwkniptcy 

Erskine, J., said, I agree the fact of the bankruptcy has not 

been made out, and if it were it would be no answer, though 

ID Marsh v. Wood it was held that the bankruptcy might 

be held to be a revocation, where a person had power to 

revoke, yet where the party had not the power to revoke, 

the bankruptcy of either would not operate as a revocation. Asngnee nuuie 

If the assignees had been chosen, and the arbitration was mStlon. ^ ' 

pending, it would have been right to summon the assignees 

before the arbitrators, that they might take the defendant's 

place, but here the whole reference was gone through, 

except the ceremony of the award. 

It may be said to be a general rule that when the refer- Oenenl ruie, 
ence is by order of Nisi Prius the bankruptcy of either of the iMmi^ptcy. ^ 
parties is not a revocation of the submission, but when 
entered into in any other way it is. 

The assignee of an insolvent may also submit to an award Assignee of 
by compliance with the regulations of the statute, (6) but the 
powers therein seem more limited than in the Bankrupt Act, 
for in that the arbitrator is empowered immediately by the 
creditors; but under the Insolvent Act, not only the assent 
of one-third in value of the creditors is necessary, but the 
consent must be confirmed bv the commissioner, and there 
is no clause enabling the commissioner, in event of non- 
attendance of the creditors after due publication, to autho- 
rize the reference; the non-assent of the creditors, it is 
apprehended, would not be an available objection by the 
defendant as to the validity of an award. In the case of 
^^cy v. Roberts, (c) which was a suit in equity, it was held 



(a) 286. Tindal, C.J. citing Marsh v. Wood, 1 Rose. 149. 
(ft) 1&2 Vict. c. lie, s. 61. 
W I Myln. & K. 4. 
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Amneet of f}^ noD-assent of the creditors was no ground of objection 
on the part of the defendant, and therefore, by analc^y, the 
suit in equity and the submission to arbitration being included 
in one section, and governed by the same clause, would be 
governed by the like rules, it was held that the judgment would 
be (notwithstanding the want of the assent) binding upon the 
creditors, and that the assignees took upon themselves the 
responsibility, that the suit was properly instituted and con* 
ducted. The clause is a protective clause as against the 
creditors, but if the assignee chooses to incur the risk, there 
can be no reason why he should not ; if he enters into the 
reference without reservation he renders himself personally 
liable to the other party to the submission, for the costs, (a) 
and, therefore, as in the case of the assignee in bankruptcy, 
he should specially guard himself. In the case of Hobbs 
V. Ferrarsy (fr) which was an application to set aside an 
Discharge award, one ground of which was the discharge of the 
^^^^^^t^^ defendant under the act Rolfe, J., said, as a general pro- 
position, I think insolvency would act as a revocation, but 
the case was decided upon other grounds, (c) 



Insolfency 
reyocation. 



(a) In re Wandboro'» 2 Chit. R. 40, supra, 

(6) 8 D. P. C. 779. 

(c) Hobbs V. Ferrarsy 8 D. P. G. 779^ Action commenced in 
October, 1838, all matters in difference were referred by a Judge's 
order. In the following January plaintiff was arrested, and in July 
before the award was made was discharged under the Insolvent 
Debtors' Act, the arbitrator gave notice to the attorneys on both sides 
of his intention to proceed with the award, the defendant's attorney 
alone attended, the proceedings were ex parte, and the award was in 
favour of defendant ; on the 26th of Sept. notice was given to both of 
its being ready for delivery ; plaintiff called several times at the arbi- 
trator's chambers, and requested to have a copy of the award which 
was given in November; on the 9th of May, 1840, the present rule 
was obtained by the assignee of the insolvent to set aside the award, 
on the ground that, firstly, the authority was revoked by discharge of 
plaintiff under Insolvent Act; and secondly, for proceeding in the ab- 
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In partnership and other deeds it is usual to insert a Clmae to refer 
clause that in the event of differences arising between the andotber 
parties that the difference should be referred to some particular ^"*^ « ect o . 
person named, or in event of not being named^ to be selected 
by the parties ; it is sometimes as the Attorney General for the 
time being, or some other known person shall appoint ; but it 
is apprehended that such a clause, whether the person is or 
is not named would be no bar to a suit uponthe matter in 
difference, for such an agreement cannot oust the jurisdic- 
tion of the Court, (a) and the same rule holds in the Courts 
of Equity, (b) unless under very peculiar circumstances, (c) 



senceof one of the parties. The question of the revocation was not en- 
tered into ; as to proceedings ex parte, held not made out, for the attorney 
bad notice ; application of this description must be made within two 
Terms, Abinger> C. B., 781. The Court ought not to decide a point 
like this on an application which will deprive the parties of all oppor- 
tunity of bringing a writ of error, Alderson, B., 782. As a general 
proposition I am inclined to think insolvency would act as a revo- 
cation, Rolfe, B. 

(a) Hill V. HoUester, 1 Wils. 129 ; Thompson v. Chamock, 8 T. R. 
139, S. P. 

(b) Street r. Rigby, 6 Ves. Jun. 8] 5. A. and B. agreed to be partners, 
ou usual covenants, with power, on notice, to dissolve, and to refer 
disputes to arbitration. " In strict law, it cannot be maintained, that 
having covenanted to refer, the party has covenanted to forbear to sue, 
if not, he has only left himself open to an action for damages, if he 
does not refer, which the suit does not prevent, (821). It has not the 
effect of barring a legal remedy, then why should it an equitable one ? 
tbe competency stands upon the same principle, (822). I do not 
think, at present, this Court has, on such a covenant, any right to say 
the party has bound himself, by any agreement, not to resort to the 
equitable jurisdiction of the Court," (823.) Eldon, Ch. (Agar v. Mack- 
low, 1 S. & S. 418.) 

(c) Waters v. Taylor, 15 Ves. 10. The agreement contained a 
most particular and anxious provision, that in the event of differences, 
the matters should be submitted to arbitration. The application was 
for a foreclosure of a mortgage upon the opera house, and that the 
defendant should be removed from the management, upon the ground 
of incompetency, and that a receiver might be appointed. Lord Eldon, 
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Clanse to refer The 3 & 4 Wm. 4» c. 43> 8. 39> provides that a sabmis- 
andother sioD, Containing a clause^ &c.» but that must be held to 
deeds, effect of. j^j^^^ ^ ^^^^ submissions as are entered mto by the parties 

with a clear knowledge of what differences were to be 
referred) there the agreement to make the submission a 
rule of Court is part of the actual writing so to be made a 
rule of Court as therein mentioned, but the mention in 
another deed that on differences arising that they shall be 
referred, and that the submisrion made in accordance with 
the clause shall be made a rule of Court, (a) is a something 
beside the submission mentioned in the act, which plainly re- 
fers to a submission in esse, containing such a clause, if so it 
would appear to establish a distinct principle in the matter^ 
and these clauses to refer in partnership deeds are nugatory, 
unless covenanted in a sum as liquidated damages for the 
non-performance of the conditions, with a defeasance in 
event of the condition being complied with, and the action 
would be not for not entering into the submission but for the 
The parties nou-performance of the conditions of the bond. In a case 
the referee where it was agreed in a deed in event, &c., to refer 
hu"w!?afS™* * disputes to a person named, and both the parties called 
upon him to make his award, which he did : this cannot be 
said to be a submission consequent upon the clause in the 
deed, but was clearly a submission by parol (oral), and 
which was held to be binding upon the parties after the 
award was made ; (6) if either had revoked before the award, 
it is doubtful whether the Courts would have interfered, for 
though the reference was in accordance with the terms of 



Ch., suggested they should go to arbitratioD, and that the Ckiurt does 
not interfere with the management of a joint concern, unless to wind it 
up, and he refused to appoint a manager, (13), and said this case was 
to be distingiaished from every other, (16). 

(a) Vide In re Woodcroft v. Jones, 9 D. P. C. 538. 

(b) Gate v. the Bishop of Carlisle, Watson on Award, p. 8. 



^ 
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the deed, the submission could not be considered to be an CUme to refer 
incorporation therewith, but is a something appointed tOandotber 
be done extra thereby, and therefore, until it is in esse, it is ^^^ **** ^' 
considered there cannot be said to be an incorporation, (a) 
as in the case of Bright ▼. Durnell, (6) the arbitrators were 
appointed under the plaintifls' deed, but not the umpire, 
and on non-agreement about the choice the plaintiff revoked 
the submission, and arrested the defendant (c) 

Partners cannot enterinto a submission toarbitration with- Partners, sub- 
out the assent of their fellows, for such matter is no part of "'**'°" *'^' 
the business of a trading concern^ (d) and where the reference 
was between a firm of five persons and another pereon, and 
three out of the five signed the submission, and the time 
was enlarged by the other two, in conjunction with the 
other three, it was held those not signing the submission 
were not bound by the award, {e) and though a partner is 

(a) The case of the amalgamation of the oral into the written sub- 
mission, is essentially different, for in that case it is only effectuating 
the intention of the parties with respect to ascertained differences, 
but here the matter may or may not happen, and is not with the 
assent of the parties reduced into writing, unless by a new assent of 
both. (Sf^fl, p. 12.) 

(6) 4 D. P. C. 756. 

(c) Bright V. Durnell, 4 D. P. G. 766. Rule nisi to stay proceed- 
ings, and that plaintiff should pay costs. Ctmtrh, from affidavits, it 
appeared, that the plaintiff and defendant were partners, and the 
partnership deed stated, on dispute, the matter should be referred to 
two persons, who were to appoint an umpire, before the commence- 
ment of proceedings, and that the causes of complaint, &c., should be 
reduced into writing, which was done : amongst other things, the 
plaintiff alleged he had been fraudulently inveigled into the partner- 
ship; each named an arbitrator, and as they could not agree about 
an umpire, the plaintiff revoked the submission, and arrested the 
defendant for 2002., which he had recaved to the plaintiff's use. 
Held, not a case within the act, because an empire has not been 
appointed, and until he is appointed, the reference cannot go on. (757). 

i^ Best, C. J., Steed and Others v. Salt, 2 Bing. 103. 

(e) Ibid. 
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Partners, sub. not bound his refosal is a breach of bis (the undertakers) 
m»i«. by. ^^^^^ ^^^ ^ ^^^ ^^^ ^ sabmiffiion is of a matter 

SroraplSiiws. ^^ difference amongst themselves, the same rule applies, 
and which is so strictly enforced, that though the deed or 
submission on the face of it appears to have been signed by 
all, yet if all are not proved to have signed the deed, on 
attempt to enforce the award by action, it will be a ground 
of nonsuit, on the principle that as it was a reference of the 
aggregate accounts between the parties, it would be neces- 
sary to prove the signature of aU, for the consideradon f<»- 
entering into the submission was, that the accounts of all 
should be liquidated; and Lord EUenborough said the 
principle was so strong that it needed no authority to sup- 
port it (i) 
Joint and seve- Where parties enter into a submission, and agree jointly 
ral submission. jyri<j severally to refer their disputes to iEtrbitration, and to 
be jointly and severally bound for the performance of the 
award, each is bound to perform the whole of the award, 
not only that awarded against himself, but that again^ the 
other also, (c) 



(a) Strangford v. Greene, 2 Mod. Rep. 228. The enlargement of 
tbe time could not have been construed as a new submission, for it 
was entered into by strangers to the first, and though they might be 
named therein as partners, yet the absence of their signatures would 
be a fatal objection for a stranger's joining in enlarging the time, 
would be no more affected by the award, than an award would be 
vitiated by a stranger signing the award* with an arbitrator or um- 
pire. (Infra, Umpire.) 

(6) Antram, Assignee of Hawkes, Bankrupt, v. Chase and Others, 
15 Ea^t, 109. 

(c) A. and B. had been the succeeding tenants of a farm, and they 
entered into an agreement with the in-coming tenant to refer all 
matters, &c., and to be jointly and severally bound to the perform- 
ance of the award ; the award was, that A. should pay a certain sum 
to the in-coming tenant, and that B. should also pay a sum, &c., but 
it was not awarded to be paid jointly^ Lord Kenyon, C. J., held, by 
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Where the submission is by A. and B. of one part, and C. Submission by 
of the other part, of all matters between them, an action by ^^ "^" * 
A. or B. alone against C. is (can be) submitted, for it shall 
be taken distributively. {a\ It is doubtful whether the arbi- 
trator could decide any matter in difference between A. and 
B., unless such intention was very plainly expressed in the 
submission, (ft) as in a reference by partners three partners 
entered into a bond to refer all matters in difference, and 
gave another bond to the other three, conditioned to per- 
form the award, &c., it was held that an award in favour of 
one obligor against another was good, and that, though an 
action could not be had on the bond, it might upon the 
award, (c) Where partners submit their affairs to the deci- 
sion of an arbitrator, he is bound to adjudicate upon the 
whole matter submitted, and if it appears upon the &ce 
of the award, that the award is not as between them tho- 
roughly fair, the Court will not enforce it. (d) So if the Dissolution of 
stipulation in the submission be that the arbitrator shall ghtp!**^^"^'' 
dissolve the partnership or decree such acts to be done in 
accordance with the submission as shall amount to a dissolu- 
tion, such award will be binding upon third persons, and if 

the terms of the agreement, they had promised jointly and severally, 
which makes them responsible one for the other. (Mansell v. Bur- 
ridge and Another, 7 T. R. 352 ; Kyd on Awards, 45, S. P.) 

(a) Com. Dig. Arb. (D. 4.) 

(6) Garknd v. Noble, 1 J. B. Moore, 187. 

(e) The partners of a firm, entered into two bonds of submission, 
for the reference of disputes and matters of difference, three against 
three, agreeing to be severally and mutually bound, it was contended 
that an award against an obligor in the bond, in favour of another, 
could not be maintained ; but it was held that it could, because the 
intention of the parties was, that all matters in difference should be 
incferred, not merely as between the three against the three, but as 
against each individually. (Winter v. White, 1 Brod. & Bing. 357. 
et seq.) 

{d) Wood V, Wilson, 1 C, M. & R. 241. 

E 
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Dissolution of the award be acceded to^ the partners will be absolved ftom 
partnership. ^^ ^^^^^ contracts of each other, (a) So also when part- 
ners {inter se) refer all matters in difierence, the arbitrator 
may direct the partnership to be dissolved, and in a case 
where it was sworn that at the trial after a juror was with- 
drawn, and the rule of reference drawn up, the plaintiff 
openly declared he would not have it understood that the 
arbitrator had power to dissolve the partnership, ^'Loid 
Mansfield, C. J., observed, that is a sufficient evidence out 
of his own mouth, that the dissolution of the partnership 
was then a matter in difference," (6) but if power be given 
to the arbitrator to award a dissolution of the partnership, it 
Submission, IS not obligatory upon him to do so. (c) In a submission by 
effect of. ^ g^^ ^j^^ assets only of the firm are liable, and no sum due 

(a) Heath v. Sansom and Evans, 4 B. & Adol. 1/2. Assumpsit 
against the defendants on promissory note for 300/. Sansom and 
Evans were partners, and it was agreed that the partnership accounts, 
their respective liabilities, the mode of winding up, and the manner 
and time of the dissolution, should be referred $ it was agreed each 
should bid, before a referee, for the machinery, and he was to declare 
the highest bidder the purchaser ; Sansom was the highest bidder, 
and the utensils, &c. were assigned to him ; three months afterwards, 
he was called upon to pay an account for 300/., which he owed, and 
gave the bill in question, in his own and late partner's name* On 
this evidence. Lord Tenterden held, there had been no actual dissolu- 
tion, and a verdict was found for the plaintiff. A rule nisi was 
obtained, that the partnership was dissolved, when Sansom purchased 
the works, (173). I am of opinion, that a rule for a new trial must 
be made absolute, because Evans, when the note was given, had 
ceased to be a partner. Denman, C. J. (175.) The ex-partners 
dissolving the partnership is ambiguous ; it may import a dissolution 
of the joint tenancy in the goods belonging to the firm, or the putting 
an end to their mutual dealings, and authority for one to bind the 
other : after possession by Sansom, it never could have been in con- 
templation that he should bind the other by future contracts. 
Parke, J. 

(b) Green v. Waring, 1 Wm. Black. 475. 

(c) Simmonds v. Swaine, 1 Taunt. 549. 
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by anj partner in his individual right can be set off against 
a debt of the firm, (a) 
The power to refer when stipulated for in partnership ?«wer to refer 

'^ * * '^ in partnership 

deeds, if it is at all effectual, can enure only to the party deeds sur- 
entering into the deed, and cannot be construed to survive ^utw? 
to his executor or administrator (6). 
Where a suit and all matters in difference between ^*«'^««'ence 

of equity. 

partners are referred, the Court of Chancery will not 
entertain a bill to settle the partnership accounts, or if 61ed 
it will be dismiteed (c). 

Pablic companies are governed upon similar principles to Public com- 
common partnerships, though the remedy is not by attach- 
ment but by mandamus, as where a company was em- 
powered by an act of Parliament to sue and to be sued in 
the name of one of its officers, and he submitted the cause 
of action to arbitration, a mandamus was issued against 
the company to compel it to perform the award. Lord 



(a) Reference by firm of an action by partnersy it was proved, before 
arbitrators, that one of the plaintiffs had received a sum of money 
from the defendant, before the partnership* and the arbitrator allowed 
it to be set off. Held, that the award was bad, for when a cause is 
simply referred, the record should be looked at. (Tindal, C. J.) 

{b) Tattersal, Administratrix o. Grote, 2 B. & P. 131. Covenant 
for the payment of money on agreement to enter into a partnership, 
and in event of a dispute, to be referred to two arbitrators, each 
covenanted to abide by the award ; a year after the partnership was 
dissolved and the intestate deemed himself entitled to a return of his 
money ; the dispute was referred, and he died before any award was 
made, and the administratrix thereon conceiving herself to be entitied 
in bis place, named a person on her part, and requested the defendant 
to do so. Breach was, refusal to nominate an arbitrator, the de- 
fendant prayed oyer, and demurred generally. Joinder in demurrer, 
whereon judgment was for the defendant. Arbitrators were not 
authorized to consider whether any of the money should be returned. 

(e) Wilkinson v. Page, 1 Hare, 276. 

E 2 
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Public com- 
pany. 



Mansfield, C. J., said, " for if the treasurer was held to be 
personally liable no treasurer (or public oflioer) would ever 
submit to a reference (a). 



^'P^^^^ Corporations sole or aggregate may, if not disabled, sub- 
gate, mit disputes relating to the corporate property to arbitra- 
tion, and their successors will be bound thereby ; but in 
the case of c(»porations aggregate, it must be the act of the 
whole corporate body, as by the dean and chapter, the 
mayor and commonalty, the master and his fellows. 



Snbmissioii 
by agent. 



If a man authorizes another to refer a dispute on his 
behalf to arbitration, though the submission is entered into 
in the name of the agent reciting the circumstance, it is 
sufficient, and the award may be against the priodpal, 
though he is not a party to the submission (b) ; but if the 
agent expressly binds himself then both are bound (c), for 
the binding himself would be the consideration for the other 
party entering into the submission, and that though the 
agent was not interested in the proceeds to be received by 
the award. 



Submiaiion 
by atttyrney. 



An attorney at nisi prius has power to submit the cause 
to the decision of an arbitration (<i), and thereby to bind bis 

(a) Corpe v. Glynne, Glynne r. Corpe, 3 B. & Adol. 804. 

(6) Caybill v. Fitzgerald* 1 Wils. 28, etiam 68. 

(c) Alsop V. Senior, 2 Keb. 707, 718. 

id) Application was made to set aside tbe order of nisi prius upon 
tbe ground that Lord Falmouth had given his attorney no authority 
to refer, and that he was not bound by what his attorney did. 
Bayley, J., said, " I know of no authority which gives us power to 
set aside the arrangement of the parties at nisi prius ; and Holland, J. 
said, where there was fraud or great misconduct the Court might 
interfere." (Thomas v. Hewes and Others, 2 C. & M. 627, et seq,) 
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client^ though he expressly desired the attorney not to SabmiMion by 
consent to a reference (a), and we have seen (6) that the 
acts of the attorney during the adjudication of the arbitrator 
have been held to be binding upon his principal^ and to 
amount to a new submission, or it might be more tnily said 
the revival of the lapsed one. The power of the attorney 
seems to be confined to the referring the cause (at the trial) 
at nisi prius only, on the principle, it is presumed, that it 
is the attorney only whom the Court recognises in govern- 
ing the proceedings, and that the client is bound by the act 
of the attorney (c). In any other stage of the proceedings 
the attorney would be the mere agent of the principal, and 
all things which would be deemed necessary to give an 
agent anthority would be required to authorize an attorney 
to refer (rf). 
In the Court of Chancery it is doubtful whether a solicitor Solicitor in 

, - ^ , Court of Chan. 

has the same power to reier as an attorney has at common eery, 
law (e), perhaps on the ground of the peculiar jurisdiction 
of the Court of Chancery, which affects to regard the parti- 
cular rights of each individual concerned, and by the recog- 
nition of such rights and the laxity of the pleadings, as 



(a) On an application to the Court upon affidavit and before the 
arbitrator had taken any steps other than appointing a distant day for 
hearing the matters in dispute, Mansfield, C. J., said, " there would 
be no end of these applications if the Court were to interfere, for 
such interferences would lead to collusions," he distinguished between 
this case and that of the Mayor of Morpeth v. Lord Carlisle, 3 Taunt. 
378. (Filmer v. Delber, 3 Taunt. 486.) 

(6) Supra, p. 9. 

{c) Latush o. Pasherante, 1 Salk. 86 ; Rex v. Northampton, 
2 Bott. 716, S. P. 

id) If an attorney enters into a bond without the express authority 
of his principal under a condition to be void upon the performance of 
the award by the principal, it will bind the attorney and not the 
principal. (Bacon v. Dubarry, 1 Ld. Raym. 246.) 

U: Colwell V, Child, 1 Ch. Ca. 86. 
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Solicitor in compared with thoee of the commou law Courts, renders, 
oery. in some particularSy the solicitor not so immediately the 

officer of the Court as the attorney in an action at common 
law, a Court of equity will minutely enter into the particular 
rights of each individual concerned, whilst a Court of com- 
mon law will not travel out of the record ; besides, it must 
be recollected, that arbitration is an aid to a Court of law, 
and the very principle upon which it is instituted is, that a 
full and equal measure of justice should be administered 
between the parties, and which, in a Court of common law, 
cannot be always attained (a), imless resort be had to arbi- 
tration, but such is not the case in a Court of equity, for 
there the Judge can not only administer to the rights of the 
parties according to law, but can enter into the equity of 
those rights, and, therefore, in Chancery the need of arbi- 
trations is not so great, as the jurisdiction contains within 
itself every necessary for the settling of apparently conflict- 
ing claims, and is, doubdess, the reason why a more 
stringent rule is applied to references in Chancery, with 
regard to the solicitors' power of referring the cause. 
Remedy Where an attorney refers a cause against the express 

jittorney. assent of his client, the only remedy would be by an action 
against him for damages (6). 



(a) Supra, p. 4. 

(^) Fihner v. Ddber, supra, p. 53. 
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ARBITRATOR. 

An arbitrator is a judge elected by the persons themselvesy Who may bo. 
and every one who is of sane mind, and not under disability, 
may be selected for the office (a). 

An infant cannot be an arbitrator, nor a person who b not Who cannot. 
sui juiruy as a villein, nor a person dead in law, as a monk, 
nor a man attainted of treason, or felony (a). So also an 
arbitrator should be indifferent, for by considering himself 
as the agent of the person appointing him, he breaks a 
most solemn engagement {b). A party cannot arbitrate in 
his own cause (a). 

When an arbitrator is appointed, the Court, unless mis- Protection of 
conduct is shown, are bound to protect him in the course of 
his duty (e); and when it appears he has heard and weighed 
all the matters adduced, he is to form his judgment, and act 
accordingly, and the Court will presume his conclusions 
are just {d). His jurisdiction extends over all matters 
comprehended in the submission, and any excess of juris- 
diction, unless it be of a matter capable of severance, vitiates 
the award ; so also if he does not decide all the matters sub- 
mitted to him, and over which he has jurisdiction, his 
award is bad {e). 



(a) Com. Dig. Abatement, B. & C 

(6) Calcraft o. Roebuck, 1 Ves. Juo., 226, Lord Hardwicke. 

(c) Beddington v. SouthaU, 4 Price, 234, Grabam, B. 

Cc^ Scott V. Van Sandeau, 1 Q. B. Rep. 107, Lord Denman, C. J. 

(e) Bowes o. Ternie, 4 Mylne & Craig, 165. The arbitrators 
have dedioed to arbitrate upon some matters included in the sub- 
mission, and therefore the award is bad, (162), and as the arbitrators 
supposed, they were precluded from arbitrating thereon by reason of 
a suit pending between the vendor of the annuity and the defendant 
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Authority of The aathoiity of an arbitrator arising, as it does, from 
whcrcfromde- ^® assent of the parties, his award can in no way be held 
"^•**' to affect the rights of persons strangers to the award (a). 

He is sole judge of all matters of law or fiict, whether he be 
Judge of law a barrister or is an unprofessional man (6). Though for- 
merly distinctions were made between professional and 

to set aside the purchase ; the Vice-Ghancellor justly decided the 
reason assigned for not adjudicating upon the claims is wholly unte- 
nable, if barred by a release, the arbitrators would have been well jus- 
tified in deciding against the claim upon that ground, but they do 
not decide against the claim, but decline to arbitrate, held, award 
void, (165), Cottingham, Ch. 

(a) Arbitrators are in the nature of Judges, and in some raspect 
have a greater latitude, not being confined within the rules of law or 
equity. (South Sea Company o. Bumpstead, 1 Taunt. 52, in noHs), 
*' He may decide against a right which bears hard upon a person, 
but which having been acquired legally, could not be resisted in a 
Court of Common Law, and an award would never be set aside upon 
that account." (Knox v, Simmons, 1 Ves. Jun. 369. Lord 
Thurlow, Ch.) 

** The Ck>urt cannot take upon itself to say an arbitrator has mistaken 
the law, if he says I meant to make my award according to law, and 
have misconceived the law, or have mistaken the fact, the award shall 
be set aside, for in either case it is not his award. In a reference of 
a cause, and all matters in difference, an arbitrator ought to consider 
not only the legal but the equitable demands/' Lord Mansfield, C. J. 
(Delver, Assignee of Bunn v. Barnes, 1 Taunt. 48). This was a case 
where the arbitrator allowed a conscientious demand. 

" The authority of an arbitrator is derived from the consent of the 
parties, and no instance can be produced in which strangers have in 
any way been held to be affected in their rights by an award, either as 
evidence of right or of reputation." (Evans ©. Reece, n|/ro, 
Denman, C. J.). 

(6) •• The arbitrator is a Judge of all matters of law and of fact, and 
the Court will not interfere unless a matter of law is raised by the 
award." (Armstrong v, Marshall, 4 D. P. C. 695, Patteson, J.). 

" When parties appoint a barrister an arbitrator, they appoint him 
a Judge of the law as well as of the hud, and it has been the practice 
to refuse any application on the merits of the decision." (Perreman v. - 
Steggal, 9 Bing. 681, llndal, C. J. ; Lancaster v. Bennington, 4 Ad. 
& Ell. 347, S. P.), 
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non-professional men, but that distinction is now rightly Judge of law 
abandoned (a), for parties selecting arbitrators would na- 



(a) A few of the cases are appended, by way of showing the oscilla- 
tion of the Courts, until the rule became settled as above ; Ching v. 
Ching was the first case wherein the principle as laid down above was 
allowed. 

To set aside on ground of error, " the rule of Court which gives the 
superintendence of the cause to the arbitrator, gives the Court also a 
superintendence over the award, the merits are clear, we think it a case 
for interference, rule unless defendant will allow alteration." (Rogers 
V. Dallimore, 6 Taunt. 114, Gibbs, C. J.) 

If an arbitrator acts directly against law, the Court will set aside 
the award but if in a matter of mixed law and fact he mistakes some 
points, they will not therefore set aside the award. (Wohlenberg v. 
Lageman, 6 Taunt. 255). 

Jnpp o. Grayson, 3 D. P. C. 200. There is no reason for a dis- 
tinction between a legal and a non-legal arbitrator, Lyndhurst, C. B. 

Asbton V. Poyuter, 3 D. P. C. 201. " I am at a loss to find any 
distinction between a legal and a non-legal arbitrator, and that an 
award made by the latter may be impeached on a point of law, though 
not that of the former ; to support such a distinction you must infer 
that both the parties intend that the arbitrator should decide according 
to law, when they know he has no knowledge thereof.*' Jupp and 
Grayson has decided the point. 

The distinction between a professional man and a non-professional 
man is abandoned, and when persons refer they must abide by the 
decision of the arbitrator. (Huntig v. RuUin, 8 D. P. C. 879> Parke, B. 
Ching V. Ching, 6 Vesey, Jun. S. P.). 

" Where the merits in law and fact were referred to a person com- 
petent to decide upon them, we will not open an award unless it be 
shown to be so notoriously against justice and his duty as an arbi- 
trator, that we could infer misconduct on his part." (Westmore v. 
Forbes, 13 East, 358, EUenborough, C. J.). " When the question of 
law necessarily arises upon the face of the award, the Court must 
notice it." Le Blanc, J, 

"This is a reference to mercantile men, and they may have 
decided the question upon merchant usage. I do not go the length 
to say that where an arbitrator proceeded upon a mistake of a clear 
principle of law, that the Court will not set aside the award." 
(Richardson and Others, Assignees v. Nourse and Another, 3 B. & 
Aid. 239, Abbott, C. J.)- "Where the objection is that an award is 
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Judge of law turallv choose those they deemed most fitting for the pur- 
pose, whether the decision was of a matter of law or fact — 
for it might be a merchant was a more proper man than a 
lawyer to decide the particular question at issue, and it was 
often, upon the principle of natural justice, a very hard case 
that the purposes of justice should be defeated by a mere 
error of form as to the rules of law and of evidence, and the 

Questions expense and trouble, therefore, to count as nothing. For a 

arisioff alto- ... • 

getber on the question arising altogether upon the merits, the Court can- 
"*"*** not set aside an award (a), and the same rule holds in 

equity (6) as well as in law (o). 



contrary to law, it should appear very clear indeed to induce the 
Court to set it aside." Best, J., 240. 

" Unless an illegality clearly appears upon the face of the award, 
the Court will not interfere." (Cramp v. Symons, 1 Bing. 104). 

*' The admission or inadmission of a witness is a question in 
the discretion of an arbitrator, and was a question of law which has 
been decided by him, you must take his law for better and worse." 
(S]rmes v, Goodfellow, 2 Bing. N. S. 533. Tindal, C. J.). 

'* Motion can be only for error on legal grounds for error in fact, 
it must amount almost to misconduct.'^ (Ashton, Executors and 
Others o. Poynter, 2 D. P. C. 651. Parke, B.) 

" We think the arbitrator is in error as to the effect of the pleadings, 
yet we think that he in whose favour the error is made, cannot avail 
himself of it to set aside the award, we have no power to correct the 
award." (Moore v, Butlin, 7 Ad. 8c £11. 601, Denman, C. J.). 

" The error of the arbitrator is no ground for setting aside the 
award." (Philips v. Edwards, 1 D. & L. 465, Abinger, C. B.). « The 
award is good upon the face of it, it is better to abide by the general 
rule, though injustice be done in the particular case." (Parke, B. 
466, (ib.). 

(a) Winter v. Lethbridge, Bart., 13 Price, 533. 

(b) Knox V. Symmonds, 1 Ves. Jun. 369. On ground of erroneous 
judgment a person cannot come to set aside an award, (370). 

(e) Having submitted to a Judge chosen by themselves, the parties 
give to his acts an authority which the Court would not allow to their 
own. " If the objection that the award amounts to champerty or 
maintenance can be sustained, I am satisfied the Court has almost 
daily decreed a violation of the law." Lord Eldon, Ch. (1 Swant. 58). 
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If an arbitrator simply awards a certain sum due, or Ju^ofbiw 
things to btt done, and which he directs are to be in satis- 
fitction of the cause of action, unless he is particularly 
directed to any given point, it is in general sufficient, for he 
is not bound to state the reason of his decision, and when 
matters of law and feet are referred, his award is final and 
Conclusive ; and if he is silent as to the law, the Court can* 
not interfere with him, though he is wrong (a) ; and so in 
Aiicheion v. Cargey (b). Chief Justice said, " I believe 
there never has been an instance in which an arbitrator has 
been considered as required to set out his means of proceed- 
ing to his conclusion& It has been considered sufficient if 
he found a certain sum was due, to put an end to the suit" 

Where an inconclusive reason for arriving at a decision is False reasons 
stated upon the face of the award, or in a paper delivered ^^nJuDeoA^" 
therewith, and which was held to be a part of the award, ^ward. 
it was held that such statement made the award bad (c), 
but in two later cases it was held not to do so, and which 
appears to be in accordance with the rule that the arbi- 
trator is sole judge of the law and facts presented to him for 
his adjudication (d) 



(a) BoutilUer o. Thick, 1 Dow. & Ryl. 366. 

(6) 11 Price, 67. 

(c) Arbitrator made his award, and delivered therewith a paper 
wliich showed the reason of hiscondnnon; held such must be taken 
as one decision, and as founded on the reasons stated it is wrong, 
^OT he {ffoceeded on a ground which cannot be supported in law. 
(Kento. Elstot and Others, 3 East, 20, Grose, J.) '* It is not necessary 
that the arbitrator's reasons should appear on the face of the award 
to enable the Court to examine them/' Lawrence, J. held, as the 
reaions were bad the award could not be supported. 

id) "Trespass, not guilty and justification, award, defendant has not 
proved his pleas, therefore verdict must stand, and stated unsatis- 
factory reasons to warrant the conclusion. From what appears on 
the face of tlie award, the decision is not satisfactory, though it may 
he upon the merits, it is sufficient if the matter has come before the 
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Mifltake of fact A mistake in a matter of iact, apparent upon the face of 

Snikce^ofX ^^ award, or appearing by the affidavit of the arbitrator, is 

award. decided upon a principle very different to an error in law, 

for the award made is not that intended by the arbitrator, 

and therefore the meaning of the parties in entering into 

the submission is not effectuated (a), and the Court will set 



arbitrator, and he has adjudged thereoa.*' (Archer v, Owen, 9 D. P. C. 
341. Coleridge, J. Benet and Another v, Wilson, 3 D. P. C. 230, S. P.) 

(a) The arbitrator made an error, and directed payment to be made 
by plaintiff instead of defendant, who refused to allow an alteration of 
the award. " He has exercised his judgment, but the award does not 
correspond with it, we have power only to set it aside." (Ward r. 
Dear, 3 Adol. & £11. 234). 

On reference to an attorney's bill, on motion to refer it back to the 
arbitrator, as allowing too much for copying an abstract. Lord 
Lyndhurst, C. B., said, " If the arbitrator intended to adopt the 
proper rule, and did not, it is not his award, and the qnestion is 
whether the rule adopted is the correct one." (It was ascertained it 
was, and rule was discharged. Broadhurst v. Darlington, 2 D. P. C. 
38). 

Where an arbitrator by mistake deducted instead of adding certain 
sums, and admission was that a sum of money was due to Hinds, the 
arbitrator directed Hinds to pay Hall a certain sum. On this double 
blunder being pointed out, the arbitrators requested Hall to allow 
them to right it, which he refused. The Court said, " we cannot help 
thinking in a case like the present we have power to give some 
remedy ; we consider the mistake a mere clerical error, and at the 
same time it is so gross as to amount, though not in a moral point of 
view, yet judicially to a misconduct on the part of the arbitrators, 
and we think we do not exceed the jurisdiction of the Court when 
we give relief under circumstances like the present," the Court made 
the rule for setting aside the award absolute. (In re Hall and Hinds, 
2 M. & G. 863). 

Phillip V. Evan, 13 Law Journ. 80. Reference of cause and 
all matters in difference before trial to a barrister; the defendant 
admitted he was indebted to plaintiff in 82/. 3s. Sd, for goods sold 
and money lent^ and in 119^. 7s. 4d., the amount of plaintiff's goods 
sold by the defendant under a distress for rent, the arbitrator 
omitted the 1192. 7s. 4d, by error, and on the mistake bein^ pointed 
out, acknowledged his error ; award, the plaintiff is indebtedto the 
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the award aside. Lord Eldon laid it down as a rule, ** that Mistake made 

out to the 

where there is a clear and distinct evidence of a mistake, satisfaction of 
and that it is made out to the satisfaction of the arbitrators re^^i^7 
(as to which Lord Thurlow insisted upon having their 
affidavits) ; the Courts, both of lawand equity, will inter- 
pose the one by setting aside the award, the other by re- 
fusing to make it a rule of Court* This expression of 
opinion occurred in a case where, on a letter being found 
after the award was made, and on its being stated the letter 
was lost, evidence was admitted of the postscript, which was 
said to be the material part, but it was said by one of the 
arbitrators, on seeing the letter, '* If I had seen the letter, I 
should have acted otherwise," this does not fidl within the 
reach of the rule, that the Court will disturb an award upon 
a mistake admitted (a). 

Where an award is rendered of no avail through some 
defect, the Court, on a new trial, «will not allow the costs of 
the first, unless specially provided for in the rule of Court (6) ; 



defendant on plea of set off, lOOl. O*. 6d., and which sum exceeds the 
damages sastamed by the plaintiff, and which amounts to 94/. ISs, 4d, 
the arbitrator made no affidavit; the Court refiised to set aside the 
award. 

(a) Anderson v, Darcy, 18 Vesey, 449. Every thing, both fact and 
law, is referred to the arhitrator, and though he decides wrongfully, 
there is no help for it ; when he prays the aid of the Court, the Conrt 
has interfered and given an opinion. 

In a case (Ives o. Metcalf, 1 Atk. 63), where marriage articles were 
shown to one arbitrator only, and the other swore, had he seen them, 
he beliered he should not have made such an award, it was held the 
award was unfairly obtained. 

"Arbitrators are judges of the parties' own choosing, and therefore 
they cannot contend against an award as an unreasonable judgment, 
or as a judgment against law.' (Campbell v. Twemlow, 1 Price, 89; 
Ridont V. Payne, 3 Alk. 486, S. P.) This last was a question as to 
^e admission of evidence. 

(ft) Wood V. Duncan, 6 M. & W. 87. A cause was referred, and 
the award set aside, and a new trial was obtained. The case is ana- 
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C<Mof leoond but wheve the fleoond trial is caused by the obatinaey of one 

triftl wDdi not 

allowed. of the parties, as where the arbitrator had made a mistake. 

Costs of second ^q^ ^^ aiiplication to the Court was that it mifrht be sent 

trial when ^^ t Z^ 

allowed. back to be reconsidered by the arbitrator, the Court were 

of opinion they could not do so without his consent ; on his 
refusing, and the verdict being found for the plaintifl^ tbe 
Court allowed the costs of the first trial, it being occamoned 
by the obstinacy of the defendant (a) ; so, where there was 
an alleged error of the arbitrators, which was endeavoured 
to be taken advantage of by a plea of set oflF at the trials die 
- circumstances being as follows : — 

The dispute was, whether a bale of silk, value 246/. 3«., 
had been bought by the plaintiff of defendants, or of A., 
and whether they were entitled to set the same off against 
a bill of exchange, the question was referred by a Ju<^'s 
order, and the arbitrator awarded that the plaintiff was en- 
titled to recover on the bill, and the defendants were not 
entitled to set off the like sum of 246/. 3#., for a bale of silk. 
At the trial it was proposed to show that the plaintiff was 
indebted to the defendants in a sum of money less than 
246iL Ss* for a bale of silk ; it was admitted the arbitrator 
had adjudicated concerning the bale of silk, but that they 
had only adjudged that the defendants were not entided to 
set off the precise sum, and had not declared that the 
plaintiff was not liable to some extent Lord Tenterden 
held the evidence to be inadmissible, and, on aigument for 
a new trial, he said, the real question is, where after a refer- 
ence and an award, the defendants can, in an action of debt 
on award, annul it on the ground that the decision of the 



logons to a venire de novo, and must be governed by the practice 
which has prevailed in cases of that kind. (Abinger, C. B. (89). Rule 
was obtained to review the taxation the Master not having allowed the 
costs of the first trial ; rule discharged, 
(a) Payne v. Bayley, 2 Brod. & Bing. 308. 
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arbitiatcHrs proceeded upon a mistake, he said he was not R«1m^ ^ 
aware of any authority nor was any cited, and if it could be groundof error, 
done, it must be by some plea to the declaration {a). 

The authority of an arbitxator extends over all things in Authority of 
and incidental to the submission, and where he finds Acts 
and draws a conclusion therefrom, though it be one at 
which a Judge would hesitate, his decision is final — more 
conclufflve than that of a jury — absolutely final (b)* It 
extends not only over actions at common law, but suits in 
equity, and where a bill was filed praying an injunction on 
reference of the cause and matters in difference, it was held 
the arbitrator had power to restrain the plaintiff on equitable 
grounds, from recovering all they were entitled to at law (c). 
So where an arbitrator by his award directs a bill in equity Awtrd, dit- 
to be dismissed, he must be understood to have decided ^^ ^^^ 
conclusively the right of the parties, with respect to all the 
matters which were the subject of the suit in equity (cQ. 

He may direct actions to be brought in the name of the Of actimifto 
other of the parties to the submission, and that without name of ano. 
directing that an indemnity should be given against the * 
costs (e), and if, in accordance with the terms, as the con- 



(a) Johnson v. Darant and Another, 2 B. & Adol. 930. 

(6) Barrett and Another v. Wilson, 3 D. P. C. 220. 

(e) Reeves and Another v. McGregor and Another, 9 Ad. & El. 681. 

{d) Lord Tenterden, citing Knight v. Burton, 1 Salk. 75. Pearse o. 
Pearse, infra. Award. 

(e) *' It is said that the arbitrator has exceeded his authority, by 
orderinfjr actions to be brought in the name of the defendant, we think 
not ; if he had merely to decree which had a right to receive the bills 
of costs, I should have thought it impliedly within the scope of his 
authority to direct the use of the name of the defendant, but it does 
not rest here. It is said because it may expose defendant to costs, 
therefore award is not final ; such contingent liability forms no part 
of the disputes which the arbitrator was called upon to settle ; it is a. 
something which may arise out of the award, a possibility of new dis- 
putes, from which no award can exempt the parties concerned. It 
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Rettraint of 
trade. 

Evidence, 
power orer. 



What are 
matters in 
difference. 



sideration for the dissolution- of a partnership, he may direct 
a restraint upon trade (a). 

All questions as to the admissibility or the inadmissi- 
bility of evidence are matters within his discretion (6). So 
he may demand the production of books of account though 
relating to old accounts, for it is within the discretion of the 
arbitrator what matters are in difference, and if it had been 
intended to except the old accounts it should have been 
mentioned in the submission (e). 

is urged the arbitrator might have awarded an indemnity against 
the costs that might have given rise to new disputes." (Burton v. 
Wigley, 1 Bing. N. S. 670, Tindal, C. J.). 

Reference to settle price of certain premises ; award directed pur- 
chase, and after conveyance defendant should be entitled to the use 
of the plaintiff's name to enforce his rights. "The use of the 
plaintiff's name was a matter in the discretion of the arbitrator, and 
he might, had he pleased, have specified the terms on which defendant 
was to indemnify plaintiff against an action. (Round v. Hatton, 
10 M. & W. 661, Abinger, C. B.). 

(a) Morley v, Newman, 5 Dowl. & Ryl. 317. The parties were 
smgeons, and it was a covenant in the submission that the plaintiff' 
should carry on the business for his sole benefit, the arbitrator 
awarded as part of the conditions of dissolution of partnership, that 
defendant should not during the lifetime of the plaintiff carry on 
business in or within thirteen miles ; held, under the general terms 
of the submission, the arbitrator had power to award on the terms in 
question. Abbott, C. J. (318), 

(6) Wynne v. Wynne and Wife, 9 D. P. C. 9U, On a meeting 
before the arbitrators, the certificate of a trustee was tendered, and 
rejected, on account of his being alive; award was in favour of 
defendants, to set aside on the ground that the plaintiff was misled by 
decisions of ihe arbitrator. (You do not say you would have 
called Colonel Wynne, Erskine, J., 904). The affidavits did not say 
so, but they distinctly alleged surprise, and it was in consequence of 
the rejection of the certificate in evidence that he did not produce 
evidence of disapprobation. (You could not have offered a certificate 
in evidence to prove that, Tlndal, C. J., 90). You come not pre- 
pared with sufficient materials, because you do not say you would 
have called Col. Wynne). 

(c) AukbuckletJ. Price, 2 D. P. C. 175. 
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The arbitrator may also inquire after other matters than Inquiry after 
those actually in difference (a). ^^«^,^, 

He may direct that one of the parties shall go before a To go before « 
commissary, and verify the vouchers in question before J^|^™J^J^ 
him (6). ^* ^^^^ *"' 

He may in his award, direct that certain goods shall be Payment at 
paid for at the market price (c). °^^®' P"**- 

hi a case where the reference was by partners on one side, Injury to one 
oneiof whom had been outlawed, the arbitrator refused to dwUi^or^^' 
consider the claim respecting the outlawry, and which the •^**'*~***'- 
Comt held right, for in outlawry the proceedings are either 
against the person or property, when against the person 
they cannot apply to both, for one only was arrested, if their 
joint property was taken, it should have been shown so 
intheafl5davit(flO. 

Where the arbitrator, by the terms of the submission, is Sutement for 
required to state, at the request of the parties, certain the CoSt" ° 
matters for the opinion of the Court, and he states the 



(a) Reference was of railway shares, and the objection was, that 
the arbitrator inquired of other shares besides those in question. 
"The objection goes to the merits of his decision, he had all the 
papers before him, and doubtless satisfied himselif that the cal}8 
referred to by the parties were unpaid; if ten acres of land had been 
the matter in dispute, he might, if necessary, have inquired about 
other acres." (Eastern Company Railway v. Robertson, 1 D. & L. 
499). 

(6) Atkins v. Baldwin, 1 Stark. 209. 

ifi) Award of broken material (iron) at such sum of money as same 
unounts to, according to the present price of pig iron ; disallowance 
of claim as for work in a perfect state, and that the materials shall be 
paid for at the market price is good, (Wade and Another v. Downman, 
1 D. & L. 564. Abinger, C. B.). " The market price is the price of iron 
on the day on which the award is made, unless he went to market he 
could not make his award otherwise." Alderson, J., ib. (365). 

id) Gibbs, C. J.J Garland and Another o. Noble and Another, 1 J. B. 
Moore, 187, 
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various pfopodtions broadly, and that he has ovenruled 

them; if this overruling is correct it is a suflSdent statement 

Duty of arbi- of the matter for the Court (a), ii. e. where and in suc^ 

trator in re- x ^ \ 

serving poinu case he has power to reserve the points for the opinion of 
i^tbe'^urt. ^^ Court) for, it is his duty to draw the necessary inferences 
from the facts {b). The clause is an enabling, and not a 
compulsory one, for without it the arbitxatcN: has power to 
state a case for the opinion of the Court, and if he pleases 
he may refuse, and suchrefusal will not vitiate the award (c). 
In Clarke v. Stoeken {d) a rule nisi was obtained to revoke 
the submisdon, on the ground that the arbitrator had 
declined to state specially upon the fiEKse of the award, the 
foots and grounds of his decision which die submission 
authorized him to do, the Court refused to make the rule 
absolute, but declined to lay down any general rule upon the 
matter, holding the application to be answered by the affidavits 
filed by the plaintij^ And in another case where the arbi- 
trator found on all the issues subject, to the opinion of the 
Court (according to the submission) putting the matter in 
the alternative, as they found, so was verdict on the issues 
to be, but no question was left as to die mode in which the 
verdict was to be entered ultimately, on that the Court gave 

(a) Jay v. Byles^ 3 Moore & Scott, S6. 

<d) Jepson and Another v, Hawkins and Another, 2 M. & G» 366. 

(c) Wood V. Hotham, 5 M. & W. 675. 

An arbitrator refused to pledge himself to raise any partioniar 
objections on the face of an award, saying he should reserve aiuch 
points only as appeared to him of sufficient ijDpoi;taiicej .on a. motion 
to revoke submission. Lord Denman, C. J., said, " Wearis of opnion 
that the arbitrator takes a correct view of his diiiAy, if there be a 
reservation the Court will decide, if there be an ooftission of any thiog 
which the defendant deems should appear, he can avail himsetf of Ihe 
stipulation in the order of reference, (to reserve points of law) and .call 
upon us in consequence to set aside the award/' (Scott v. Van San- 
deau, 1 Q. B. R. 107). 

(d) 6 D. P. C. 36. 
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no opinion, leaving the parties to shape the finding of the 
count on the record (a). 

If the arbitrator, without authority, states a case for the Statement of 
opinioa of the Court, and does not determine the matters ^S^^^ 
submitted to him, the award would not be good (b), in such 
case he must decide the points of law and the facts, for if 
he finds only the facts the award would be inconclusive, 
and when he has found the matters, he may add, if the 
Court agrees with him, then, the award is so and so (c), but 
there must be a finding of all the matters submitted (d)* 

Where the arbitrators receive evidence at a meeting Improper 
improperly convened, at which neither of the parties endenoe. 
attended, and of which notice was given to the parties, and on 
an objection bdng made, it wan agreed to strike it out, and 
the arbitrators swear it made no impression upon them ; 
the Court will not, in such case, make void the award (&)• 

The examination of the witnesses should be conducted 

(a) Walter v. Lacf, 1 M. & 6. 64. 

(6) The arbitrators, widiout authority, stated points of law for the 
Court, and found them. Had the arbitrators abstained from deciding 
the points of law, and simply found the facts, the award would not 
have been good, as not being final, and it would be so if the Court 
refused to entertain any question as to the points of law as not being 
properly raised, all subsequent to the decision of the arbitrators is 
inoperative, and need not be regarded. (In re Wright and Others v. 
The Cromford Canal, 1 Q. B. R. 102. Denman, C. J.). 

(c) Reservation without authority ; if the Court consider on this 
Btatemeot that the plaintiff is entitled to recover in the action, then I 
determine for him, and order defendant to pay damages and costs ; 
hdd condusive by all the Court but Bolland, B. (Barton v. Bansom, 
3 M. & W. 327). 

(<Q Arbitrator without authority, reserved a point of law without 
deciding it for the opinion of the Court, and a rule nisi was to refer 
the matter back to the arbitrator to find positively ; the Court thought 
the fin^Qng insufiicient, and unless the defendant consented the cause 
must go down to trial. (Furguson v. Norman, 4 Bing. N. S. 52.) 

(e) Kingwell v. Elliott and Others, 7 D. P. C. 423. 

F 2 
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Extminatioii of in the presence of all the parties, that each party may have 

witnesses, how .. i. • ^» -i? 

to be con- an opportunity of cross-examination ; if a witness is ex- 
*^*"^*^ amined in the absence of either of the parties, unless he had 

due notice, it would amount to a surprise, and invalidate 
the award (a)* In a .case where the arbitrator swore that 
the reason of his examining a witness in the absence of one 
of the parties was, that he had come a long way, and he 
examined him to save expense, it was held that the award 
Requested to ought not to Stand (6). If the arbitrator is requested to 
examine a witness before the award is made, and refuses to 



do so, such refusal would render the award bad, in such a 
case he should appoint a day, unless the parties are all 
present, and though the arbitrator may not examine wit- 
nesses behind the back of one of the parties, yet he may ask 
Asking witness A question of a witness for his own information (e), but it is 
a question. presumed the question must relate to the prior examination 
of the witness, for it is sdid, ^' if there appeared any surprise, 
or the question had been brought about by the defendant's at- 
Dnty to reoeive tomey, it might be a good ground of exception "(el). But in no 
case can an arbitrator make his award unless he examines the 
witnesses, and receives the necessary evidence (unless upon 
the express stipulation of the parties), even though he has 



(a) Pepper v. Graham, 4 Moore, 148. The arbitrators in absence of 
a party proceeded in a reference. They declared that they could not 
go on further, without the examination of some books, whereupon 
defendant left ; they afterwards examined a witness, in the absence of 
the defendant, and then declared that the examination of the books 
was unnecessary, and signed a minute of their award, which was not 
executed until after an application to set it aside was made. Held, that 
the defendant should have had notice of the arbitrators' determination, 
and it was immaterial whether the motion to rescind was before or 
after it was made. (149.) (/fi re Hicks and Others, 8 Taunt. 696, S. P.) 

ijb) Richards, C. B., Beddington v, Southall, 4 Price, 232. 

(c) Atkinson v. Abraham, 1 Bos. & P. 175. 

(rf) Eyre, C. J., ibid. 
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a thorough knowledge of the Bubject of the disputei asDutytoreoeiTe 

1 J* . • • ft 5 . evidence. 

where a dispute concerning a carnage was referred to a 
coach builderi who refused to examine witnesses upon the 
matter, but went and saw the vehicle himself (a). In this case 
application was made to the Court to revoke his authority, 
the Court held it was no ground for such revocation, but 
for setting aside his award ; it is not misconduct, but he 
was bound to examine the witnesses. 

The examination of the parties is a matter entirely in EitmuiatkmoC 
the discretion of the arbitrator (6). In a case where, after „ P^^* 
the first meeting, the arbitrators refosed to allow the attor- witneiMtat 
neys to attend, and subsequently the parties themselves, and excluding 
the attorneys protested against such a proceeding, but gave ^11^^^'' 
no notice that they should consider it as a ground of objec- 
tion, when the award was ready to be made, the defendant 
revoked his submission. Abbott, C. J., sud, *' as the wit- 
nesses were to be examined separately, I do not think the 
arbitrators might not examine them at their homes as the 
arbitrators were honest" (c). The objection should have 



(a) Phipps V, Ingram, 3 D. P. C. 670. 

(6) WeUs V. Benskin, 9 M. & W. 45. Reference to settle aU 
matters in difference, and to examine upon oath, &c. ; the arbitrator 
examined both the parties as to the whole of their respective cases, 
and upon all the matters referred, and made his award in the favour 
of the plaintiff; on cause being shewn against the award, Parke, B., 
said, " ITie order of reference leaves it entirely in the discretion of the 
arbitrator to examine the plaintiff or defendant, when and to which of 
the matters referred he thinks fit." (46.) Rule refused. 

(c) Warner v. Bryant, 3 B. & C. 690. Reference by order of Nisi 
Prhis, all matters in difference in the cause, and to examine the parties, 
if he pleases, on oath ; the defendant proved his case by an indifferent 
person, and the plaintiff was the only person to rebut his evidence 
the defendant objected to the plaintiff being examined in support 
of bis own cause ; the arbitrator examined the plaintiff, and the 
motion was to set aside the award on this ground. Per Curiam,— 
" We think the terms sufficiently large to empower the arbitrator to 
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Ei ma ini ng been made at the first exclusion, and notice should have 

Dritncmoi it 

their homes been giTcn of reliance thereon as an objection, or the arbi- 
£e attora^ trators would go on thinking the objection was waived, 
and parties, ^^j unnecessary expense is thereby incurred; when the 
parties apply to a private tribunal, the mode of conducting it 
should be left to the arbitrators, and there may be circum- 
stances under which it might be important to exclude the 
attorneys, there is less reason for excluding the parties, but 
where both are excluded there is no ground of com- 
plaint (a).** 
EzaminiBjir The Courts are exceedingly jealous at the exclusion of 

absence of the ^^® parties, and as the principle upon which an award 
parties. should be Conducted, is that the decision of the arbitrator 

should not be subjected to the slightest suspicion, it fol- 
lows, if circumstances occur which may in themselves be 
innocent, but are open to suspicion, the Court will vacate 
the award, unless the most fiill and satisfactory explanation 
be given, as where an indictment for obstructing the 
river Thames, and an action for a nuisance were referred 
to the same gentleman, after the meetings before the 
arbitrator were ended, and the case closed, in all but 
making the award, the plaintiff went into a room in a 
public house, and found therein one of the witnesses and 
the legal adviser of the defendant (a special pleader) and 
the arbitrator, before whom was a map (brought by 
the witness a water bailiff) of the locus in quo ; on the 
plaintiff's requesting to be allowed to attend, the arbitrator 
refused, stating that he had sent for the witness to give him 
some information, by which his judgment would not b^ 
biassed ; the award was published ; the arbitrator and spe- 

ezamine the parties for any purpose^ under an order framed like the 
present ; we think that the arbitrator may examine a person in sop- 
port of his own case." 
(a) Hewlet, and Another, Executors v. Laycock, 4 Car. k P. 574> 
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cial pleader both leftoed to make any a£Bldavit, but the water Eiaminiii^ 
bailiff swore that nothing passed uppn the occasion m ques- ^bsenoe of the 
tioD, except with reference to the pier, the award was held P*^^ 
bad. Lord Denman said, ^'the meeting in question was, 
to a certain degree, held for the purpose of making up the 
arbitrator's mind ; some information was received from the 
witness, but none should be, in the absence of either party, 
unless by consent, or by a specific provision in the okder of 
reference: where a party on such an occasion as that in 
question, is refused permission to be present, which ought 
not to have been refused, such an irregularity nused in his 
mind a suspicion as to the justice of the arbitrator, and the 
mischief cannot be cured. The matters of both proceedings 
formed the subject of one inquiry, and his Lordship held 
the Court could not make any distinction between them, 
and that the objection was fttal to the whole award (a). 
And so also it was held, in a case in the Rolls Court, in 
which the arbitrator, by consent of the parties, took all the 
books home with him for the purpose of having them exa- 
mined by an accountant, after which no meeting was held of 
which the complainant had notice, and the arbitrator made 
his award. The accountant, who was employed by the 
arbitrator, stated that the arbitrator and the defendant came 
to his office two several times, at neither of which was the 
plamtiff present, and that at the request of the accountant, 
the arbitrator saw the plaintiff, and heard all he had to say, 
but in the absence of the defendant, but previously to. which 
meeting, the plaintiff had sent the arbitrator a long letter 
relative to .the matters in dispute, to which no answer was 
given. Lord Langdale, M. R., said, <^the meetings be- 
tween the arbitrator and the defendant were relative to two 



ifl) Sir R. Dodson and Sutton o. Groves ; Reg. v. Sir R. Dodson, 
9 Jurist, 86. 
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Examiiiinp disputed items, of which the explanations are given by the 
rbSSJ^ronhe defendant, and the plaintiff is bound thereby, this is very 
^^^^ improper, for no one ought to use means likely to affect the 

mind of persons acting in a judicial character, and <xie 
cannot be allowed to use means unkno¥m to the o&er. It 
is reported that Lord Eldon said, if a fact of this kind be 
brought forward, the guilty person cannot be heard to 
make the complaint; in the present case the acts of the 
defendant were not spontaneous on his part. There is a 
letter written by the plaintiff to the arbitrator, which is 
extremely improper ; my rule is to hand over to the other 
side all communications made to me in a cause by a party, 
to the opposite side. This is a matter in which justice is 
concerned, and not a matter merely between the parties 
who are litigant, but one which concerns the public. I am 
not satisfied the arbitrator went beyond the power inddent 
to his office, but be deviated from the course which justice 
demands (a). 

Where the parties agree that at a certain time all the 
evidence which the parties have shall be produced, the 
arbitrator may refuse another meeting, unless it be said 
that fresh evidence will be produced, and in such case the 
affidavit to tiie Court, stating the matter should be from the 
party, and not by the attorney, because he could only know 
what evidence could be produced but through the defendan t(6). 

(a) Harvey v. Skelton ; Skelton v, Harvey, Rolls Court, 13 Law 
Journal Rep. N. S., 466, — the award was ordered to be set aside. 

(b) Kinger v, Joyce, I Marsh. 404. Reference of an action for 
work and labour ; it was agreed that the third meeting should be the 
last, when all the evidence was to be produced ; the plaintiff, at that 
meeting, laid accounts before the arbitrator, on which the award was 
founded. The defendant afterwards applied for another hearing, 
alleging general possession of evidence to counterbalance the effects 
of the accounts ; the arbitrator refused, on the ground of irregularity. 
'* In this case, it was agreed that the third meeting was to be the last, 
another meeting was in the discretion of the arbitrator, and at the last 
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Where, by the terms of the submission, the examioations Biamiii«ti<m 

"^ on oatb. 

of the nvitnesses were to be on oath, affidavits cannot be 
read, for the meaning must be that the evidence should be 
received vivd voce (a). 

Where, on a submission, it was stated the examination of Power to ad- 
the witnesses should be upon oath taken before me (a Judge), oath, 
or other Judge or commissioner, an objection was made 
before the arbitrator, that the ckuse took away his power to 
swear the witnesses, which he overruled : on application to 
set aside the award therefore; Parke, B., said, '^ the Construction of 
act provided, if it be agreed in the submission that the wit- ■*^"^- 
nesses shall be examined on oath, the arbitrator has power 
to administer it ; if the word only had been mentioned, it 
might have taken away arbitrator's power ; the present con- 
dition is improper, and ought not to have been introduced." 
Rule dischai^d (6). 

If the arbitrator is not required to examine the witness Not examining 
on oath, and he does not, it is no ground to set aside the ^^i^ 
award (c). Under the statute 3 & 4 Wm. 4, c. 42, the 
Court of Chancery has no power to order the attendance 
of witnesses (J). In the Courts of Common Law ; under 
this statute, the rule for the attendance of witnesses under a 
submission made a rule of Court (e) is absolute in the first 
instance. 

If upon the service of a proper notice the parties do not Proceeding, 

meeting there was nothing said about the present evidence, (405). An 
affidavit should have been from defendant, because the arbitrator could 
only know from him." Gibbs, C. J. 

(a) Banks v. Banks, 1 Gale, 46. 

{h) Hodsell v. Wise, 4 Mees. & Wels. 638 ; James v. Atwood, 
5 Bing. N. C. 628, S. P. 

(c) Ridout V. Pye, 1 Bos. & Pal. 91. 

(d) Hall V, Ellis, 9 Symons, 630. 

W In re Guaranty Society v. Levy, 1 Dowl. & L. 90/. 
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Prooeeding, attend befinre the BjbitraJtar, or if they lefiiae to attend, 

with a view to prevent justice, and defeat the object of the 

reference, the arbitrator may proceed (a) ex parte^ bat it 

requires a very strong case to be made out, to justify such 

proceeding. In a case, the circumstances of which were as 

follows : Coleridge, J. held, the arbitrator was not justified 

in proceeding ex parte. A notice of meeting was given, 

at which the defendant did not attend; he afterwards 

stated he had engaged counsel, who was out of town, and 

could not attend, and it was sworn in answer, that inquiiy 

had been made at the chambers of the counsel, and it was 

said he had not been spoken to. Another notice was 

given, marked peremptory, when it was served, the 

defendant said he should not attend, and wrote a note to 

the arbitrator, stating as his reason the shortness of the 

notice, and his wish not to proceed with the business daring 

the Vacation; another notice was given, not marked 

peremptory, nor did it state proceedings would be taken 

during his absence, but the plaintiffs attorney, in serving 

the notice, said he should require the arbitrator to proceed 

ex parte, and hear the plaintiflfs evidence, in event of the 

defendant not attending: the defendant did not attend, 

nor state any reason. The arbitrator then proceeded ex 

parte (6). From the above it would appear that a positive 

and absolute refusal, *^ with a view to prevent justice," alone, 

would entitle the arbitrator to proceed ex parte, or such 

conduct as would amount to a refusal, as a day being 6ieA 

for hearing particular evidence, and its non-production 

Leave of Judge without reason assigned; or it might be the service of 

wbitoS^r^to notices marked peremptory— but the only safe course would 

pp^eed ex appear to be an application to a Judge or the Court, to 

(a) Ex parte Wood v. Leake, 12 Veaey, Jan. 412, Lord Eldon, Ch. 
(6) Ex parte Gladwin o. Chelcoate, 9 D. P. C. 550. 
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enable the arbitrator to proceed ex parte^ unless the 
evidence was produced, or the party attended, as was done 
in the case of Hetley ▼. HeUey (a). So it was held, per^ Revocttbn on 
mission could not be given to revoke a submission upon an meat. 
ex parte application to a Judge at Chambers, and in a case 
Inhere the aubnussion was so revoked, the Court of Com- 
mon Pleas made the rule absdute for rescinding the Judge's Application to 
order, and Tindal, C. J. said, *' It appears to me that no uiy«^ revoke, 
order can be pronoimced bj the Court, or by a Judge, 
unless both parties have been heard, and as the order was 
obtained iu the absence of the plaintiff, it is the same 
thing as if the order had never been procured at all," 
and Park, J* said, ^^ that before a party's rights are to be 
conduded by a rule or order, an opportunity must be 
given him, to be heard'' (b). 

An arbitrator has no power in any way to delegate his Delegation of 
authori^, not even to a gentleman associated vdth him, he ^ ^* 
may ask the opinion of his fellows, but the judgment must 
emanate from himself (c). 

He may consult a third person as to his opinion upon a Consulting a 

person for 

^■^■^"■"■■■■■■■■""■"■■■" — i-^-.--^— • information. 

(a) Kyd on Awards, p. 101. 

{h) Clarke v. Stocken, 5 D. P. C. 34. 

(c) A. B. and C. were appointed arbitrators, A. and B. differed, and 
sUted to C. their opinions, (C. was a barrister,) and left to his 
decision the point of law ; C, before leaving the meeting, declared 
that his opinion was with A., but gave no opinion upon the law, but 
said that he would look at the authorities. The arbitrators did not 
meet again. The award was drawn up in Birmingham, and sent 
up to town by the barrister's clerk, for A. to sign it, which 
he did, but at a different time. '* A. and B. refused to have 
any thing to do with the point of law, but where is the principle of 
law which delegates such judicial authority? for the parties to a 
submission have a right to the joint judgment of the arbitrators 
on each and every point submitted thereby. Held bad." (little and 
Others v. Newton, 2 M. & G. 336, et seq., Tindal, C. J.) 
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Consnltiog a particular point ; as a builder, as to the necessary repairs of a 

mformatioii. house (a) ; a barrister, as to a point of law (b) ; bat the 

opinion of the person consulted must not be taken with 

the intention of abiding by, but as an aid by which a 

conclusion may be arrived at 

Power given Where the submission contained a provision that the 

mission. arbitrators should have the assistance of a valuer, and in 

the award, after deciding certain things, they said, in 

which opinion A. concurred. Lord Lyndhurst, C. citing 

Emery v. Wase, (tupra) held that it was no delegation of 

Defendant ad- authority (c) ; and in the same case. Lord Brougham said, 

items!^ ^ ^6 arbitrators might call the defendant before them, and 

ask him whether he admitted certain items, and it was not 

because he added words upon any other matter which they 

did not attend to, that thereby the award should be 

Direction for rendered void. But where an award directed that re- 

to be done as pairs should be performed, not in any specified way, but 

directT"^" to the satis&ction of a third person. Lord Denman, C. J. 

said, ^*It is a delegation of their authority, and therefore the 

award is bad ;" and Littledale, J., in the same case, said^ 

^< It is the body and essence of the thing, and cannot be 

rejected" (d) ; and Lord Kenyon, C. J., said, ^^ An award 

that if the defendant certified on oath that he had paid a 

particular sum, it was to be considered as paid, if not, he 

was to pay it, was not a determination of the point in 

dispute before the arbitrator, but a delegation of his authority, 

and that the person delegated was most unqualified to 

judge" (&); so where an award was that a certain sum of 

money should be paid to one of the arbitrators, to be dis- 



(a) Crosscroft v. Hickman, 2 Sim. & Stu. 130. 

(b) In re Hare Milne and Haswell, 6 Bing. N. C. 162. 

(c) Anderson and Others v. Wallace, 1 CI. & Finnelly, 26. 

(d) Tomlins v. The Mayor of Fordwick, 5 Ad. & £11. 152. 
(c) Pedley v. Goddard, / T. R. 76, 
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posed of accoxding to the equities of the parties. Lord 
Denman, C* J., said *^ it was bad, for, over him, the Court 
had no control" (a). 

It is clear that any delegation of a judicial act is bad, for Delegation of 
the arbitrator has no power to subject the parties to the con- juajcu/iict 
trol of other persons than those they themselves have selected, 
and that only to cany out the particular purpose, and during 
a certain time, (visu, before the award is made), but if it be 
of a ministerial act, it is different, as a direction to pay a Ministerial act 
certain sum per acre of land, to be measured by an able 
measurer in the presence of one of the arbitrators, for it is 
only a means of ascertaining the quantity of the land (6), so 
an award that one shall pay 10/. to the other, and for the secu- 
rity of payment, such an one be bound in an obligation by 
the advice of counsel, or that upon payment of the money the 
other should give a general release as fully and beneficially 
as counsel shall advise, for it gives no power to do a judicial 
act ; their authority being only ministerial; the arbitrator has 
directed the extent of the release by ordering it to be 
general, the counsel has only to see that it is so drawn as to 
have that effect (c). A recommendation that the parties 
should consent, that a receiver should be appointed by the 
Court of Chancery, after directing that the amount was to 
be divided, was held not compulsory but directory, and left 
them at laige, and if they did not approve of the scheme, it 
was mere surplusage {d). An award of costs to be settled 
by a stranger would be void, for in him it would be a judi- 
cial act (e), but if to be settled by the Master it is a minis- 
terial act, for that is one of the objects of his appointment. 



(a) In re Mackay and Others, 3 Ad. & E. 360. 
(6) Kyd on Awards, 127. 

(c) Ibid. 

(d) lingood v, Eade» 2 Atk. 513. 

(e) Watson on Awards, 88 
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Enlargement 
of the time. 



Computation 
of time. 



Until a day 
named. 



Affidavit of the 
enlargement 
of time. 



Enlargement 
when to bo 
ratified by 
Judge's order. 



Where the submission, or order of refetenee gives the 
arbitrator power to enlarge the time for making his award, 
as an award to be made on a day named, or, on any other 
day to which he should enlarge the time for making his 
award, the meaning is, that he shaD have sufficient time to 
make his award, and if he cannot make it on the day named, 
he may, at any other time he pleases, and whether he names 
the ultimate day at once, or at a subsequent time, it is 
immaterial (a), and such power applies not to one enlarge- 
ment only (i). 

Where the original time is expressed in months, as m. 
months; lunar months are intended (c); and where the 
enlargement was until a certain day, and the award was 
made upon that day* It was held by WiUiains, J., after 
taking time to consider, that ** the word until may be con- 
strued inclusive, or exclunve, in the present case it meant 
inclusive of the day on which the award was to be made (d)»^ 

Where the time was said to hme been enlarged, accordiog 
to the power contained in the submission, and appeared to be 
so by their indorsement thereon, the Court said, the &ct of 
the enlargement, not only ought to appear on oath, but also, 
that the enlargement was within the original time, and that 
it was made known to tibe defendant before he could be 
puni^d for a contempt of Court for disobeying the award(0)* 

Where the terms of a submission are, that the arbitrator 
may enlaige the time by indorsement upon the subsEiissioD, 
which is to be ratified by a Judge's order, the indorsement 



(a) Payne v. Deakle, 1 Taunt. 609, Mansfield, C. J. 

(6) Barrett v. Perry, 4 Taunt. 668. 

(c) In re Swinford v, Horn, 6 M. & S. 288. 

{d) Kerr v, Jeston, 1 Dowl. N. S. 639. Patteson, J. held the void 
'tin Tuesday, in an order for time to plead to be indasive of Tuesday. 
Dakins v, Wagner, 3 D. P. C. 535. 

(tf) Wohlenberg o. Lageman, 6 Taunt. 111. 
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must not only be made, but also the Judge's order must be 
obtained to confirm it, before the expiration of the time (a). 

Where the submission contains power to enlarge the time, 
until a day n^med, or such ulterior time, as the arbitrator 
shall signify by indorsement, under his hand on the order of 
reference. It was held such indorsements apply to the 
enlargements only, which are made after the time 
stated (6). 

Id all cases, the enlargement of the time, must be made a Enlarginff pan 
part of the rule of Court, or the award upon the face of it q^^ 
will not show that the Court have power to deal with it, 
since it will not appear to be made under the submission or 
within the time limited (c). Tbie enlargement may be made Enlargement 



of time, by 
whom made. 



(a) Rdd 9. Tryaty 1 M. & S. 3. Where the order of reference em- 
powered the arbitrator, to enlaige the time to such a day ae die arbitrator 
flihoiild appoint in writing, under hie himd, to be indorsed upon that 
order, and the Court of King's Bench or Judge thereof diould order $ 
several enlargements were made by indorsement, but without a 
Judge's order to ratify them ; the enlargements were afterwards made a 
rule of Court ; the award was held bad, because the enlargements 
vere not m accordance with the terms of the submission, and there- 
fore the arbitrator, when he made his award, had no authority. 
(Mason v. WaUis, 1 Man. & Ryl. 870 
{b) Davidson v. GauntlBtt, 1 DowL N. fiL 198. 
(c) Halden v. Glanwell, 6 B. & G. 390, S. P. The King (in aid of 
Mytton) v. HUl and Others, 7 Price, 636. A day was named for 
making the award, which was not made upon that day, but some time 
^r, and the defendant refused to extend the time. The solicitor to 
the extent swore, that all matters were discussed and closed before the 
arbitrator on or before the period for making the award and that the 
award was prepared on or before that day, and stated as the arbi- 
trator's reason for not delivering the award — that he never heard of 
any objections, but on the contrary, after the period fixed he had 
recdved from the defendant a copy of a letter which he had sent the 
arbitrator, requesting him to reconsider the subject of his allowances, 
and was infinmed tiiat he declined any further opening of the dis- 
cussion, &c. ' 
"The question is, is this award good or not ? prmd/ade it is not, — 
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Enlargement by the parties or the arbitrator (a). It is not necessary that 
whom made, the enlargement of the time should be actually written, 
unless so expressed in the submission, an appointment of a 
future day, in the presence of the agents of both parties 
without objection, was held by Parke, B., to be a due 
enlaigement of the time (A). Where the parties, by their 
conduct, recognise the power of the arbitrator, after the time 
for making his award had expired, as by writing him a 
letter requesting him to reconsider parts of his award 
Garrow, B., said, he considered it an authority equal to a 
rule of Court (c). 

Where the time is irregularly enlai^d, and the parties 
attend, their attendance before the arbitrator amounts to a 
recognition (J), and such recognition is a waiver of any 



not being made in time, unless the parties by their conduct hare 
signified their assent, and an extension thereof; I think in this 
instance they have done so." (Richards, C. B. 611.) 

'' This would be a clear case if it stood only upon the letter of the 
defendant's solicitor, for that was an express recognition and assent, 
and no verbal dissent could destroy the effect of that letter. This, 
beyond all doubt, amounted to an express assent to enlarge the time. 
Graham, B. 

(a) Jit re Smith v. Blake, 8 Dowl. P. C. 131, et seq. 

ib) Burley v. Stephens and Wife, I M. & W. 159. 

(c) Reference by Judge's order with power to enlarge by indorse- 
ment on order ; as Court of Common Pleas or a Judge thereof should 
order : time was enlarged four times. Judge's order and the indorse- 
ments were made a rule of Court. It was objected, the enlai^ement of 
the time was not within the terms of the reference and that the 
Judge's order to enlarge was essential, the award recited the order 
of reference, but not any of the enlargements. Held, if the 
attendance upon the prior enlargements was a waiver it would not 
apply to the last : arbitrator had no authority when the award was 
made ; we cannot presume a Judge's order was obtained merely 
because a rule was drawn up, if produced, it would appear upon the 
face of the rule which would run on readmg." (Mason v. Vfm8> 
10 B. & C. 109, Bayley, J.) 

C* 8$^a, p. 9. 
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irregularity, but the recognition of a breach, ia not a recogni- Waiter. 

tion of after-lMMches, and, therefore, of every breach, there 

must be a recognition, or the award will be bad, but the 

recognition must be with a knowledge of the fact of the 

laches; which wou}d be presumed, in a caee where itshould 

be properly kno¥m to both partieB, aa where they are acting 

ID contradiction to the tains of the submisBion (a\ Where Expiration of 

the arbitrator allows the time to expire without enlarging it, ofarbttrator.^ 

the Court will direct judgment to be signed, unless the 

defendant will consent to its enlarging it (a verdict had 

been taken at the Assizes). Coleridge, J» (5), said, << it was 

not necessary to lay down a rule that the Court would 

interfere in all cases." In a prior case, the Court of^y'*^^®*®^ 

r »^ attorney. 

Common Pleas refused to give leave to enter up judg- 
ment, on the ground that the time expired without any 
fault of the defendant (c) ; but where the time expired by 

(a) Two arbitrators were appointed ; and by the terais of the sub- 
misrion, before they proceeded to business, they were to appoint an 
lunpire} they enlarged the time, and then appointed an umpire. 
Dallas, G. J., held, *' going before the arbitrators with knowledge is a 
wairer." {In re Hicks and Others, 8 Taunt. 696). 

Reference to two arbitrators, with power to appoint a third, and to 
enlarge the time for making the award, together, or with any two of 
them, the arbitrators enlarged the time before they appointed the 
tilurd ; held such appointment was not sufficiently in accordance with 
the terms of the submission to warrant an attachment. (Read v, 
Dutton and Others, 1 M. & W. 69). 

(h) Wilkinson v. Time, 4 D. P. C. 38, in this case he made the 
order. 

Taybr and Another, assignees v. Gregory, 2 B. & Adol. 774. 
Award, 3000/., subject to reference, arbitrator accidentally omitted 
to enlarge his time, a rule was obtained to show cause why a verdict 
should not be entered for the plaintiff^ unless defendant would con- 
sent to the enlargement of time, and for costs of this application ; 
the defendant's attorney would consent to the enlargement only on 
certain terms ; the Court made the rule absolute, but ordered pro-' 
ceedings for fixing bail to stay until a time named. 

{c) Hall V, Phillips, 9 Bing. 90. 

a 
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By ladies of 
attornej. 



Enlargement 
of time by 
eilectof 
statate. 



the nc^ect of the attorney of the plaintiiF, the Court refused 
to interfere, and said the plaintiff must take his cause down 
to trial again(a). 

By the statute of the 3 &4of Wm. 4» c. 42, & SO^the Court, 
are empowered to enlaige the time for making an award. 
Lord Denman, C. J., in Salkeld and Another y. Shier 
and AnotheTf assignees, said, ** the application of which 
is not to arbirtrators under particular circumstances, but 
generally (6)," and Parke, B., in BurUy v. Stephen and 
Wife {c\ said, ** the power given to the Court or Judge to 
enlaige the time applies to all cases." In Lambert and Wife 
and Others ▼. M. H^^hinton^ Adminietratrix {g), Tindal, 
C. J., said, *^ I doubt whether the statute empowers the 
Court or a Judge to interfere when the arbitrator has power 
to enlarge the time, but who has inadvertently permitted 
the time to expire without enlarging it," the refusal of the 
rule was upon other grounds, but his Lordship conduded by 
saying, ** I have a strong opinion upon the statute, but upon 
that point it is unnecessary to give any opinion." In Doe 
dem. Jonee and Wife v. Powell (e\ Patteson, J., said, '^the 
Court from time to time may enlarge the period for an arbi- 
trator to make his award, that means rather that the Court 
may enlarge the time where no power is given to the arbi- 
trator to do so. If there is such a power, it is for him to do 
it, but I doubt if the Court would do it in a case where the 
parties or the arbitrator will not consent to proceed with the 
reference." In Parbury v. Netonham (/), which was a 
case wherein the time had expired without the arbitrators 



(a) Doe dem. Fisher o. Saunders, 3 B. & Aid. 783. 

(b) 12 Ad. & E. 770. 

(c) Supra, p. . 
(lO 2 M. & 6. 860. 
(e) 7 D. P. C. 640. 
(/) 7 M. & W. 382. 
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having enlai^ged it in accordance with a power which the ^"^JJTw *4 
submission contained, Loid Abinger, C. B., in delivering 
the judgment of the Court, said, '^ the Court have power 
under the act to enlarge the time for making the award*'' 

As to what casesy under the 3 & 4 Wm. 4, c. 42, s. 39, 
the authority of the Court, to enlarge the time, extends, 
and wherein the Judges shall exercise the power thej 
thereby derive, are somewhat conflicting, as will be seen 
from the cases cited, and but for those decisions, it would 
be most particularly necessary to discuss the meaning the 
Le^lature had in view, when the enactment was made, and 
which fixmi the construction of the clause, is a matter feiriy 
open to a doubt* Mr* Wataon (a) says, '^ It is apprehended 
to be doubtful, whether this clause gives the Court, or a 
Judge, power to enlaige the time for making the award ; in 
every case where the reference is by rule of Court, or a 
Judge's order, or where the agreement provides the sub^ 
inisaion may be made a rule of Court, or gives that power 
only in those cases where one party has revoked the sub- 
nuanoQ, and the arbitrator proceeds ex parte, it is to be 
observed that the words of the statute are capable of being 
construed in either way." These observations of Mr. Wat- 
son, and the decisions above, appear to be all that the hooka 
contain upon the point 

AU(6) seem to agree that the Court has power to enlaige 
the time in other cases than those wherein the submission 
has been reyoked. It will therefore be necessary, not only 
to discuss the decisions above cited, hot also the words of 
the statute, and the princq)Ie which governs references to 
arbitration. 

There appears to be an essential difference between the 
dicta of Lord Denman, C. J., in Salkeld and Another v. 



(a) Watson on Awards, p. 118. (h) Supra, p. 82. 

G 2 
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Enlargement Slater (a), of Parke, B.y in Burley v. StevenSi the judgment 

^ ' ' of the Court of Exchequer, in the case of Newhan v. I^ar* 

bury, and the judgment of Mr. Justice Patteaon^ in Doe 

dem. Janee ▼. Powellt and the dictum, if it be only such, of 

Tindal, C. J., in the case of Lambert v. Hutchineon. 

It is with the greatestdeference that an observation is offered 
in the teeth of the decisions above, and had they been con- 
ristent, however they might have difiered £tom the principle 
upon which it is presumed the law of awards is founded, the 
Author perhaps might have deemed the united opinions of 
the eminent persons above enumerated as conclunve of the 
matter, and any remarks or suggestions of his to be super- 
fluous, but when they are not agreed, and it is remembeted 
that in the arguments of counsel not one word was said 
about the principle which governs arbitrations^ but the 
discussions were altogether confined to the meaning of the 
very doubtful phraseolc^ of the section, it is on these con* 
siderations, the Author ventures to discuss the matter. 

The first step, therefore, must be to ascertain the meaning 
of the words of the section in question, which may be 
gathered firom its commencement, viz., to eflfectnate the in- 
tention of parties submitting their difierences to arbitration, 
and also to prevent an improper revocation of a submiasion 
which contains an agreement that it shall be made a nde of 
Court, or, that is already so ; for, before this statute, the re- 
vocation of submissions, which were not actually made rules 
of Court, was a serious and crying evily and which not only 
entailed great inconvenience and expense upon the parties, 
but was oftentimes the cause of much injustice, by the delay 
which ensued ; to remedy which, alone was a sufficient in- 
ducement for the interference of the Legislature. 

The clause (6), stripped of its technical phraseology, 



(fl) St^a, p. S2. (b) See section of statute at length, stqtra, p. 6. 
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would. It is conceived, not only in accordance with the Enlargcnent 
^parent intention of the Legislature, but in consonance 
with its strict grammatical construction, run as follows : — 
Where a submission contains an agreement that it shall be 
made a rule of Court, it shall not, without the permission 
of the Court, &c., be revoked by either party, and the arbi- 
trator, &c*, notwithstanding such revocation, shall proceed 
with the reference, and the Court (to carry out the original 
intention of the agreement of reference,) will enlarge the time. 
The words used must mean something, and the whole 
clause appears to be one enactment; but if the construction 
put upon the words is the true one (a), the latter part of the 
clause must be a substantive enactment, and if so, how is it 
possible to connect it with the prior part of the section, 
rejecting all the intervening words; and which must be 
done, to arrive at the conclusion above : ^ any such 
arbitrator," the word ** such," is held to apply to the arbi- 
trator mentioned in the preceding part of the clause, or 
rather in the first clause. By reference to the statute, it 
will be seen, that that part of the clause only particularises 
what arbitrations the act is intended to embrace, viz^, those 
wherein the parties, by using the proper words, have placed 
their matters under the cognizance of the Court: the 
section, after ascertaining the description of submission to 
which the act should apply, continues, that such sub- 
missions shall not be revoked, without the permission of 
the Court, or a Judge, and then follows the power to 
enlaige the time, which would seem to be intended to 
remedy the evil above spoken of, and to prevent the in- 
convenience which would be occasioned thereby, if the 
reYocation occurred in the Vacation ; or firom a supposition, 
on the part of the arbitrator, that by such act he was 
deprived of all power, and therefore neglected to enlarge the 
time. In these cases, and these only, it would seem, the 

(a) Supra, p. S2. 
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Enlargement Courts have authoriw to continue the power of the arbitrator, 
for the very gist of the clause is to prevent improper revocations. 

It has never been contended, that the act can apply in any 
other cases than those where the submission is made a rule of 
Court, or contains a power that it shall be so. And yet, if 
the clause be a substantive one, the word *^ such arbitrator" 
might be said to apply as well to any arbitrator as to 
any particular arbitrator, but, it is presumed, if such a 
construction was contended for, it would be deemed 
an absurdity, yet it is impossible to understand how the 
position laid down can be maintained, unless the latter part 
of the clause is connected with the prior part, and the words 
intervening rejected as a surplusage ; if die section is one 
clause only, it must, it is conceived, be read as one ; if two, 
then the meaning of ^' such arbitrator " is difficult to be 
understood. 

It will be conceded, that *' any such arbitrator can," must 
be connected with the arbitrator appointed as above, and if 
so, the words which follow must be introduced, for there 
can be no reason for using a certain part of the words and 
rejecting the others, and from which it would appear that 
the words apply not to such arbitrator only who is ap- 
pointed, &c., but whose appointment had been revoked; 
such, it would seem, was originally the opinion of Mr. 
Baron Parke, as expressed by him, when application was 
made for the rule nisi, in the case of Potter v. Newman, 
but which opinion, when the rule absolute came to be con- 
sidered, he intimated he had changed, but therein the Court 
gave no decision, the parties having agreed again to refer; 
but in the later case, of Parbury v. Newnham, the Court of 
Exchequer expressly decided, that it had power to interfere 
in other cases also, and such, from the dictum of Lord 
Denman's, in the matter of Salkeld and Slater, would appear 
to be his opinion, and the opinion of the other Judges, 
from the casescited above. 
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From the dictum of Tindal^ C. J., and the judgment of Enlmement 
Patte8on» ). (a), it would appear a distinction, is drawn ^ 
between cases wherein the arbitrator has power, by the 
terms of the submission, to enlarge the time but which he has 
intentionally or inadvertently allowed to run out, and where 
the submission contains no power of enlaigement ; in the 
latter case, the opinion seems to be uniform. 

A submission to arbitration, arises fix>m the expressed 
wishes of the parties, and which is set forth in the agree- 
ment to refer. It is by virtue thereof that the Courts of 
law, have power to interfere with the submission, and as 
the purpose of such agreement is the settlement of all 
matters of dispute between the parties, whether equitable or 
legal, or an admixture of both, and which, as the Courts of 
Common Law would not entertain therein, in accordance with 
the wishes of the parties, they allowed these private tribunals, 
to trespass upon their jurisdiction, and, as far as possible 
aided the parties in the furtherance of their common object, 
in entering into the submission. 

After a while the Legislature stepped in, not for the purpose Interference uf 
of compelling persons to refer their causes of difference to turelraisons 
their fellows — ^not to enact and to enforce new and compul- ^^^ 
soiy conditions, but to give effect to the voluntary arrange- 
ments of the parties, and to guard against (when entered 
into in a manner as directed by the statutes) the dishonesty 
or ill faith of either. 

Before arguing the particular point in question, it was 
deemed well so far to digress, that the intention of the 
parties in referring might be borne in mind, and which 
intention (as above expressed) must be admitted. 

If the courts of law have power to interfere in any other 
<2W than that seemingly pointed out by the statute (viz. 



(a) Supra, p. 84. 
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of tima by 
3 & 4 ^Vm. 4. 

Agreement, 
construction 
of 



Statute, con- 
struction of. 



enlfliig^ the time upon a leTociUion), it is ooaceiTcd to be, 
with all aabmiflaion, difficult to and^rstand whence it can be 
derived. The aubmisaioDf in aU ooae^ is the agreement of the 
parties conoeraed, and, as in the case of any other agree- 
ment, should be oonstrued according to the exp^Ksmed and 
apparent intention of the parties. If they wished the arbi- 
trator should have a longer time wherein to make his award, 
it would be easy to insert an enabling power for him to 
enlarge the time, but it might be, the very reason for 
entering into the submission was that the matter should be 
concluded by the time stated, if not, then, that the com- 
plainant should be enaUed to resort to his remedy at law ; 
for, if a power of enlaigement was given to the arbitrators^ 
they might deky the termination of the matter for an incon- 
venient time, to the great detriment of one or both of the 
parties. In such a case, why should it be said by the Legis- 
lature, we understand your intention of entering into this re- 
ference better than you do — that you have entered into the 
reference, and now you shall go on with it, and therefore, 
nolens volens, we will enlaige the time ? Such are not, it 
is true, the words of the act, but it would seem the spirit of 
the interpretation. 

It may be said that if the Court has not the power to 
enlarge the time, that great inconvenience and injustice 
might occur. It is true, it might be so, but shall a possible 
grievance vacate a great principle ? for whilst our medium for 
the communicatiQn of ideas is imperfect (viz. language) it is 
impossible to provide for every case, and it surely must be a 
lesser evil to work an occasional and unintentional hardship, 
than adirect and positive injustice. If the intention had been 
that, in aUca^s the Cot^r^ should have power to enlarge the 
time, the words of the act would then have been, and in all 
cases wherein, ^c, which words would be as few and simple, 
but more obvious, than those used, even if construed with the 
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ocmtezt, and would have reqiured bat little nndpiMitanding &il«8«nient 
to fiuhom them. If the words used can be constnied in a 3 & 4 Wm. 4. 
[dain and dbvious seoae, it seems strange that a departure 
should be had from that meanings merelj^ as it would 
appear, to introduce an astuteness of construction. 

If a reference was a public matter, andaffeded the interests BeMons 
of the community generally, it is easy to conceive diat ^[^J^JI^J^q 
the interference of the Legislature would be highly proper 
and necessary, and that any ambiguity of words should be 
construed in accordance with those principles of justice, 
fiom which the greatest benefit would result, for the general 
interest of the community is paramount to individual benefit ; 
but, in a matter which is strictly private, and which only 
afiectB the interests of those concerned, upon what principle 
shall it be said the Legislature shall act? 

A submission to arbitration, is a voluntary, and not com- Sabmission to 
pukoiy act, and is in aid of, not of the Courts of law; if so, ^\^ ^^* 
why should the parties be coerced and compelled to travel 
out of their agreement, which it is conceived they are if 
either is, against his will, obliged to lengthen the time 
limited by the submission. 

The concluding observation of Mr. Justice Patteson 
would seem to imply, that the Court would only interfere to 
enlarge the time, when the parties themselves assent to the 
Court exercising such powers; for, he says, he doubts 
whether the C<Hirt or Judge would do it where the parties 
or the arbitrator refuse to proceed with the reference ; 
which, but for the preceding words, would seem to be 
exacdy the position here contended for, but then it must 
be remembered, that the interference of the Court would be 
unnecessary, if the parties themselves assented to the en- 
largement of the time, (no power being given by the sub 
nussion, and within the time originally limited,) for that 
would constitute a new submission by parol (oral), which 
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SabmisAioo to would be incorporated into the prior one. It is ptesumed 
what. his Lordship's observation applies to the power the Court 

has to enlarge the time in thosecases wherein that limited has 
absolutely passed away ; finr it is doubtfiil whether^ in such a 
case, the assent of the parties would be incorpcMAted with the 
prior submission^ for that is lapsed and gone, though if the 
submission contained a power to enlaige, we have seen^ fixtm 
the conduct of the parties, the Court will presume a proper 
enlargement was made (a). If the submission was merely 
an oral one (either could revoke at any time, befixre the 
award was made), but it would require at least the power of 
the Court, or a Judge, to give it the effect of a written sub- 
mission ; and, from the ebservations of Lord Eldon (6), it 
be &irly doubted whether the Court, in any case, could do so. 
The case in question was one where the time was inten- 
tionally allowed to expire, and his Lordship refused to inter- 
fere, and dischaiged the rale with costs. 

The reason for the interference of the Court, would ^ 
pear to have more force in a case where the parties give 
the arbitrators power to enlarge the time for making their 
award, for their expressed and apparent intention is that an 
award shall be made, and therefore th^e would seem but little, 
if any, hardship or injustice in the Court enlarging, the time 
upon an accidental omission of the arbitrator to da so, &t 
thereby it but furthers the intention of the parties when 
they first consented to refer ; for, by the exercise of such 
a power, as in the case of a revocation as mentioned above, 
they prevent, or rather remedy, ill faith. 

It is with the greatest deference and submission that 
these arguments are advanced, but when it is recollected 
that it was only after much oscillation of opinion finally 



(a) Supra, p. 9, in notis. 
(c) Supra, p. 12. 
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decided that there was no difference between a leml SolmWon to 

^ irbitntioiiy 

and a non-1^^ arbitrator (a), and that the umpire must what 
be appointed by an act of the judgments of the arbi- 
trators (A), and also that the conduct of the parties gave an 
implied assent to an irregular act of the arbitrators (c)> and 
that any new point of law is only settled by a laborious 
investigation, it is trusted these recollections may weigh 
somewhat in the nature of an excuse for the Author, if 
he be wrong, but it does seem that the very principle of a 
submisfflon to arbitration is, that it should be the volun- 
tary act of the parties; if so, how shall it be said that, that 
intention is carried out, if an act of Parliament is allowed to 
constrain the parties beyond their expressed intentions ? No 
other statute, or clause of a statute, (in relation to this sub- 
ject), but this constrains or impinges upon the free will of the 
parties^ but marches with the very spirit of the principle as 
above laid down, and which principle would forcibly apply, if 
the construction of this clause as here contended for, was 
canried out — viz. the prevention of a fraudulent withdrawing 
of either party, by revoking the power of the arbitrator when 
the circumstances appear less favourable than was expected. 
Why should this clause be an exception to the general 
nile ? and why should it be construed to be a compulsory, 
instead of a protective clause ? Why should a departure 
from principle be bad in this particular matter ? Why should 
iiot this act be construed with the other, {d) as an enabling 
po^er, and be kept within the spirit of its expressed 
iutention ? — viz. to efiectuate the intention of the parties. 

Where the time is enlarged, the submission being under Enlargement 
s^al, and by an agreement not under seal, the time was ^^J^'J^ 



(«) Supra, p. 57, et seq. {b) Iwfta. p. 108, et seq. 

(c) Sttpra, p. 9, et infra fVaher. 
i^) 9 & 10 Wm. 3, supra. 
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EnlwgvmeBt extended, it was aigued that the intention of the enlarge- 
under scat ment was to varj the defeasance only, and the legal effect 
was to continue the bond in force, subject to the second de- 
feasance, with this the Court held, and that an action for the 
penalty and for the non-perfonnance of the agreement could 
Enlmrgemcnt be maintained (a). Where the agreement contuns a power 
uo>nliiDg°to a ^^ cnkige the time for making the award, and an enlarge- 
S^^'^'^^'^db. ™^^^ ^ made, it must be understood, virtually, to incorporate 
misftion, effect -within itsdf all the antecedent agreements between the 
parties, relative to the subject, as if the same had been for- 
mally set forth, and of course among the rest that the sub- 
mission to arbitration should be made a rule of Court, and 
that with reference to the enlarged time instead of that 
originally specified in the bond (i). 

Certificate in In some cascs the parties, oa referring their cause, agree 
^" *^ not that the arbitrator shall make an award, but shall certify. 
Between a certificate and an award there is no dis- 
tinction (e), the certificate is for the purpose of saving the 
expense of an award stamp, and is governed by the rules 
which regulate awards, as if the arbitrator makes a mis- 
. take (d), or the submission contains no fixed time for 
making the award («). 

(a) Greig v. Talbot, 2 B. & C. 182, Bayley, J. 

(b) Ellenborougb, C. J., Evans v. Thompson, 5 East, 191, over- 
ruling Jenkins o. Law, 8 T. R. 88. Rule absolnte for attachment. 

(c) Price v. Price, 9 Dowl. P. C. 334. To sat aside a certificate, the 
arbitrator had clearly committed a mistake in the conclusion he had 
drawn from documents which had been presented to him, it was con- 
tended a certificate difiered from an award. ** The arbitrator is the 
Judge chosen by the parties, they must abide by his decision, though 
he has made a mistake, there is no distinction between certificate and 
award." Williams, J. (335). 

iji) Price V. Price, stqM'a. 

(e) Salter v. Yeates, 5 Dowl. P. C. 291. The action was for work 
and labour, the cause was referred, the arbitrator was to certify the 
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The rule to set aside a certificate must be obtained in the Role to let 

•I ^1 -I. ^1 • ,m aside oeitift* 

same way^ and the proceedings are the same as in the case eate. 
of an awardj it must state the grounds of the application (a). 

Submissions, when the reference is at Nisi Prius, often Certificate for 
ooutain a clause^ that the arbitrator shall haTe the like power ^^yV ' 
to certify as a Judge ha% in event of the damages being 
reduced below 20^, and in such cases he is bound to fidlow 
the statute^ and the certificate must be given at the time of 
making his award {b) ; and where the submission contained 



valae of work done, which he did. It was objected that the certificate 
was bad, because he did not certify within the time limited by the 
return of the jury process. It was held, such could not have been the 
intention of the parties, being returnable on the next day : where 
there is no time named, an arbitrator may make his award at any 
time, and there is no difference whether a reference is by order of nisi 
prios or not, a certificate is to save the expense of an award stamp. 

James t Hawkes, 10 Ad. & B. Reference at nisi prfaxs, verdict for 
the plaintiff, subject to a reference to hear evidence and give certificate, 
bat no order of nisi prius was drawn up, or rule obtained ; referee 
heard the evidence the same day, but no certificate was given until 
after the assizes, when the referee certified a verdict should be entered 
for the plaintiff, which was done. ** In no case is the same jury 
ever called on to decide on the certificate ; it is the consent of the 
P&rties alone that can supersede the finding of the jury, and thereby 
the finding of the certificate is the finding of the jury." Lord 
Denman, C. J. (33). " This is a motion to set aside a verdict under 
disguise." Coleridge, J. 

(a) Carmichael v. Honchen, 2 Nev. k Man. 203. Verdict,, subject 
to a reference to a surveyor, who was to certify what should be paid, 
to be delivered on a day named, with power to enlarge the time, the 
^1« requiring the grounds of objection to be set out in rules nisi 
applies here. It is in substance an award." Lord Denman, C. J. (204). 
(6) Spain V, (3ardell, 9 D. P. C. 746. Reference of two actions, one 
of trespass, q.cf,, the other for diverting a water-course ; the verdict 
^8 taken by consent, subject to a reference, and the arbitrator had 
power to certify ; he directed a verdict in both actions should be 
^tered for the plaintiff, and assessed the damages at U., and cer- 
tified the action was brought to try a right. On taxation it was 
objected that the certificate was insufficient. On application to Court. 
^<id, the parties are concluded by their own agreement, on which we 
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Reference back a claiise that in event of the effect or meaning of the award 
tntor. not being nnderstood/that the Court should have power to 

refer it back, and which also gave the arbitrator power to 
certify, &c. ; if he did not certify it was held to be no reason 
fiyr referring the matter back for his reconaderation (a), and 
so in a later case, wherein the Master, to whom die matter 
was referred, expressed an opinion, but did not give a certi- 
ficate, that the matter was proper, &c., the Court held as 
above. Parke, B., said, ** the proper course was to apply 
to the Judge before whom the cause came on for trial, and 
lay before him the certificate of the arbitrator, and that he 
could then exercise his discretion" (i). A Judge at Nisi Prins 



must put a reasonable constmction, {hey have given the arbitrator the 
same authority which a Judge at nisi prius possesses, and when the 
arbitrator has such power given him, he must in all cases follow the 
directions of the statute. The certificate must be gi^en at the time 
of making the award. Alderson, J. (749). 

(a) Bury O.Dunn, 1 D.&L. Ul. To refer back, to certify the 
action was brought to try a right, the submission ccmtained a danse 
that the arbitrator was to have the same power as a Judge at nusi 
prius, that in the event of a dispute in the meaning or effect of the 
award, that it should be referred back to the arbitrator to be recon- 
sidered ; the award was for plaintiff on every issue, (the damages 
were assessed at a farthing,) and regulated the future enjoyment of the 
water, but contained no direction as to costs ; application was made 
by the arbitrator to certify* and he refused,. it was imagined that the 
opinion of the Court might induce him to alter his opinion. '* I am 
of opinion I ought not to interfere, I ought only to sead back the 
cause to the arbitrator under such circumstances, as tha Court would 
have granted a new trial for want of the certificate." C<^eridge, J. 
(143), rule discharged. 

(b) Webber v, Lee, 1 D. & L. 584. Action by an attorney for costs, 
pleas, general issue and payment, cause was referred to the Masttfr, 
with a clause to enable the Court to refer it back to him, or such 
other person as they should please ; he found less than 202. was due, 
and expressed an opinion it was proper, &c., but gave no certificate. 
Held, *' the Court had no power to refer it back to the Master, unless 
the award was bad," Lord Abinger, C. B. (285). 'V Application ahould 



ARBITRATOR. 95 

may certify at any time (a), and in event of the submission Power of a 

not empowering the arbitrator to certify, the Judge before prinlHo JaSfy. 

whom it should have been tried may certify, if the cause 

was referred at Nisi Prius, as did Tindal, C. J., in the 

case of Boggref v. Howie (b), and Patteson, X, in the case 

of Noket y« JFrazer (e), wherein it was contended that the 

Jadge had no power to make his certificate, unless he had 

heaid the whole cause himself. His Lordship held, '' that 

the meaning of the words, trial before a Judge at Nisi Prius 

in one of the superior Courts or Judge of Assize," was in Heuing of 

case of a cause being brought on for trial: and that it was ^ »t«t«te. 

not necessary it should be entirely tried before him, for 

as the cause went on he might be able to perceive that the 

canse was a proper one to be tried before him, though it 

might afterwards be referred to some other person to certify 

for what amount the verdict of the jury should be ultimately 

entered" (<Q. Where the submission contains no power for 

be to the Judge before whom the cause came for trial, and he will 
exerdge his discretion.*' Parke, J. (The rule was to refer to enable 
the Master to grant a certificate). 

(fl) iTcy V, Young, 6 D. P. C. 450. 

{h) 6 D. P. C. 67. 

(c) 3 D. P. C. 339. 

((2) He also said, '* if the whole matter had been referred to an 
arbitrator it might have been more difficult to decide, that the Jadge 
conld give such a certificate, though I do not say that he might not 
cren then certify." 

The arbitrator is a Judge of the parties' own choosing, and is 

iK>t a Judge within the meaning of the statute, and it would seem 

at least doubtful, whether a Judge could adopt the opinion of the 

arbitrator upon his having given an opinion, however unauthorized, 

or in the event of his not so having given an opinion, that he 

could draw his conclusions from the conclusion of the arbitrator, 

u expressed in his award. If the cause was called on and only 

parfiy heard, the reason as given in the text would appear con- 

clonve, but it is difficult to understand how.it could apply to a case 

of which until he sees the arbitrator's award, the Judge is in utter 

ignorance of tiie merits, and even then it may be that the arbitrator's 
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the artHtrator to certify, and the Jii^;^ who referxed the 
cause dies, the Court will not interfere (a). As to tfaepowar 
Special jury, of the arbitrator's certificate for the costs cS the special 
jury (i> 



Excess of 
authoritv, 
award when 
bad. 



Bond of 
indemnity. 



Where the arbitrator exceeds his authority^ such eaceess^ if 
it be a matt» which cannot be rejected as a sorplasi^i 
vitiates the award, as where it is so inoorporated with the 
other part of the award as not to be capable of aevvranoe, 
as where the title to land was submitted the arbitrator 
directed the plaintiff to take the title, and that the defendsnt 
should give a bond of indemnity (c). Where the aErbitrator 

decision was drawn from wrong premises, and yet the £ace of the 
award show no defect ; but then on the other band, it most be con- 
sidered that a certificate diffeni from an award in this particular. An 
award is an exclusive jnrisdiction. Aeertificateieaassteasiimof the 
time of the Court, though governed by the same roles 9s aft awari 
iSupra, p. 92). 

(0) Astley, Bart 0. Joy, 9 Ad. & £1. 702. Actions for balance of rent, 
the cause was partly beard* verdict for defendant, subject to a reference 
to certify the amount of the damages ; the arbitrator also certified for a 
less sum than 20/., and at the request of the plaintiff's agent, that it was 
a proper cause to be tried by a Judge, the plaintiff endeavoured to 
obtain a like certificate from the Judge, who referred the cause, but 
who was too ill to give it, and died. Motion was to direct a certificate 
be entered on the postea, ** Did the order of reference give arbitrator 
power to certify. There is no warrant for this application." Lord 
Denman, C. J. ** We have nothing to proceed on but the arbitrator's 
opinion." Littledale, J., rule refused. 

{b) If^fra, See Costs 

(c) Ross V. Boards, 3 Nev. & P. 382. Reference of action of 
trespass, and all matters in difference between the parties, and all 
questions on any agreement the arbitrator awarded that the de- 
fendant should convey and give a bond of indemnity to the plaintiff 
in event of his eviction. " The arbitrator says in effect — take the 
title with all its faults, and awards a bond of indenture, the award is 
not finaL" Lord Denman, C. J. (384). " By directing a conveyance 
it in effect d^ided the title was good but a bond of indenture is 
beyond the submission." Littledale, J. (8 Ad. & £1. 295, S. C.) 
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directs that the costs shall be taxed as between attorney and 

client (a). So where the arbitrator awards payment of aOroMtumdae 

gross sum due in two distinct rights, to be paid as if no rights. 

distinction existed (i). So where he directs an illegal act niegal act 

to be done, as putting up a stile and foot bridge on another 

person's land, without specifying that such person's assent 

shall be first obtained (c). Directing a compensation to be Compensation 

1 - . , . 1 1 / tv to a person not 

given to a person not a party to the submission, is bad (a) : a party to 

^^^^^^^^^^^^^^^^^^^^^^^i^,^,^,^,^^^^^^^^^^,^^^^^^^,^^^,^,,^,,^ submissioft. 

(a) Award that pUintiff should pay defendant a certain sum towards 
his costs, and that the defendant should pay the whole costs, to be 
taxed as between attorney and client ; ** Held such an exception as to 
▼itiate the award, for such award is so intimately connected with the 
other parts, as not to be severed.** (Seckham v, Babb, 8 D. P. C^ 
168, Parke, B. ; Seecomb o. Babb, 6 M. & W. 129, S. C, et vide 
Coits, ntfra), 

{h) Two actions were brought against the executors for certain work- 
done in their tinae, and in time of the testator, the award was, that the 
prior action should cease, and the arbitrator found a sum due on the 
latter. Some part of the work was done after the testator's death, and 
the arbitrator, to enable the defendant to set aside the award, statedr 
the construction he put upon the order was, that if any thing was due^ 
whether subject of second action or not, the verdict was to stand. 
" Held bad, there were two actions, one in the defendants* own right, 
wd one in right of their testator; it was proved that work was 
done, both before and after the death of the testator, but the plaintiff 
could not disUnguish the work which was done at the separate times, 
the arbitrator combined the two sums, giving the whole against the 
defendants, thereby making them pay the debt of the heir. The 
statement was made with a knowledge of the purpose intended to be 
made of it, and in such case it is immaterial (for the purpose of 
'^▼ing evidence of it) whether the arbitrator gives this out in the 
course of the proceedings, or after the award." rJones v, Corry and 
Others, Executors, 5 Bing. N. C. 19l> Tindal, C. J. " It is in effect a 
mistake of the arbitrator as to the extent of his jurisdiction." 
Vanghan,J.) 
(c) Parke, B., Turner v. Swanston, clerk, 1 M. & Wels. 572. 
(<Q ** An award directing that compensation. &c. to the plaintiff, or 
tolum and some other person, is bad." (Fisher v. Pimbley, 11 East, 
192, EQenborough, G. J. " Such an award cannot be maintained, 
it being of matters not submitted, the submission was of matters in 

H 
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Rcfenration of 
power over a 
judicial act 



Mode of pro- 
ceeding for 
excetf. 

Payment of 

money 

awarded. 



flo a <Urection as to fixtures ^ere repain were the sabject 
of the submiflrion (a) : so where a rig^t of way was sabmittedy 
as a bridle and foot way, finding foot, hone, and caniage 
way {b) : so directing a lease to be executed for a period 
laiger than the terms of an agreement (c): so reserving to 
himself (arbitrator) a power to do a judicial act after the 
award is comjdete (d), but not if the matter could be 
severed (0)9 but a direction to pay the costs on a oertaio 
day, he having no power over them is a mmple excess, 
and does not vitiate the award (/). 

When an arbitrator exceeds his authority, the motion 
should be to set aride the award : the payment of the 
money awarded does not make any difierence, or prevent 
the motion being made (g), 

difference only between plaintiff and defendant, the award is of matters 
in difference between plaintiff, defendant, and others/' Le Blanc, J. 
" Plea of no award means no award according to the submission/' 
Bayley, J. 193. (Cayhill o. Fitzgerald, 1 Wils. 28, S. P.) 

(a) '* Covenant against landlord for non-repair, referred, and all 
matters in difference ; arbitrator, amongst other things, directed a 
payment in respect of grates. The arbitrator had no authority to 
direct what should be done as to the fixtures, and if he had, he has 
given his directions in too incorrect a manner." (Price v. Popkins, 
10 Ad. & El. 144. Denman, C. J.) 

(6) Hooper, Sen. v. Hooper, Jun. 

(e) Arbitrator awarded that A. should execute a lease for a period 
commencing from payment of rent, and the agreement recited the 
lease was to commence from possession three years prior. (Bonner f^ 
Leddle and Others, I Brod. & Bing. SO. Dallas, C. J.) 

{d) Supra, 

(e) Manser o. Heaver and Another, st^a. 

if) The costs were to abide the award, the arbitrator ordered 
them to be paid on a particular day, at a particular place ; held, the 
direction by an arbitrator to receive costs on a certain day does not take 
away the right to them sooner if the defendant is entitled to them 
earlier, and the only effect will be, if not paid by the plaintiff on the 
day named, they must be deducted, and motion for an attachment 
for the balance. (Cockbum and Another v. Newton, 2 Man. & 9. 
905, Tindal, J.) 

{g) Bartie o. Musgrave, I Dowl. N. S. 326, Patteson, J. 
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Formefriy it was a subject much in discussion, whether an Cosu of m 
arbitrator was entitled to charge for his attention to the 
matter submitted, but which question is now finally 
settled (a). 

It was the custom of the Courts, when no sum was fixed, Custom when 

DO arbitrator's 

if the submission was by rule of Court, to refer the matter fee is named. 
totheMaster, to ascertain what was a proper sum to be paid; 
so abo if he named his fee, the Court would refer it to the 
Master to ascertain if it was a sum to be charged (t. e. not 
excessive) (6). 
Where the arbitrator's fee had been paid, and the appli- Application for 

I '^'^ the arbitrator 

cation to the Court was, that the arbitrator should refiind, to refund. 
Tindal, C. J., said, '^ no instance has been found where 
such or any order, as that now sought has been made 
against an arbitrator, and we think we should not by any 
principle of law, or the practice which has prevailed, be 
warranted in making the rule absolute against the arbi- 
trators" (c); a similar application was made in a case 
where the award had been made eight years, and the 
attorney to the plaintifi^ was dead; Tindal, C. J., said, 
" that after such a lapse of time they could not think of 
interfering, or directing an inquiry" (d). 

(a) Infra, p. 100. 

9) An arbitrator fixed the amonnt of his fee and the prothonotarjr, 
seeing the sum fixed, thought he had no authority to inquire into the 
reasonableness of the amount. " It cannot be in the power of the 
arbitrator to fix the amount of his own remuneration without control, 
it would be making him a judge in his own cause, we do not go into 
the reasonableness of the charge, but object to the principle that it is 
not examinable." (Fitzgerald and Another v. Graves, 5 Taunt. 343, 
Heath, J. ; Musselbrook o. Dunkin, 9 Bing. 605 ; Brazier v, Bryant, 
3 Moore & Scott, 844 ; Prosser v. Young, 3 Taunt. 461.) 

(c) Dosset V, GingeU, Administrator, 2 M. & 6. 875. In this 
case one of the arbitrators attended before the Master on taxation to 
explain, and the endeavour was to compel the return of the costs not 
allowed. Action might lie in assumpsit to recover excess, (note (e), «^ 
ibid. 872.) {d) Brazier v. Bryant, 2 D. P. C. 757. 

H 2 
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Payment of Where one of the parties paid the costs of the award, which 

oocts by OI16 Oi 

the paitiet. were proved to be reasonable, the Court held the arbitrator 
might demand compensation for his trouble, so the party 

Diraction to paying may call upon the other for contribution (a)« Where 

equal muetiet. ^® direction was that the charges should be paid in equal 
moieties, but which were paid by one of the parties, the 
Court granted an attachment against the other for haying 

Payment of the refused to contribute his share (6). Where the reference 

costs of an 

arbitrator to was to three, with power for any two to make the award, 
only dfcSuiS™ ^^^^h was made by two, the other refusing to join, one of 
the parties took up the award, and paid the fees of the 
two making it: on application to the Court by the third 
arbitrator for his costs, the Court refused to interfere, 
saying, if the money has been improperly divided, that was 
a matter between themselves, and he who got nothing, if so 
advised, may bring an action for his share, his only remedy 
being against his fellow arbitrators (c). In Viramy v. 
Wame (d\ Lord Kenyon, C. J., said, ** that an arbitrator 
could not recover unless he could prove an express promise, 
but which matter it is iq^prehended is finally set at rest by 
the case of Hoggins, Leary^ and Bagshaw, v. Gordon and 
Others, where it was decided that where the arbitrators 
aver a promise, the making the award is a sufficient consi- 
deration to support it, and the Court gave judgment for 
the plaintiffs {e), and which decision would appear to be 



(a) Swinford v. Barn, I Gow, 5, et vide mpra^ Attachment. 

(6) Hicks V. Richardson, 1 Bos. k Pal. 93. 

(c) Bursoughs v. Clarke, 1 D. P. C. 61, Taunton, J. Rule nisi 
was to compel the plaintiff to pay him his costs. 

(<0 4 Esp. 47. 

(e) The order of reference named two arbitrators and empowered 
them to nominate a third as umpire, they nominated the third plain- 
tiff and averred that the defendants had notice, and made their pro- 
mise to all to pay them fair and reasonable costs, in consideration. 
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in accordance with every principle of law and reason, for P«yn>entof the 
the duty of an arbitrator is of a nature different to that of arbitration to 

a barrister, and one which may be borne by any indiffi»«iit 'j:r,^dr 
person, and of any order of society. 

The partiality or misconduct of an arbitrator is a ffround Partiality and 

, , misconduct of 

for setting aside his award, but to induce the Court to an arbitrator, 
grant leave to revoke the submission, very strong grounds 
must be shown (a). 

In a case before the statute of Wm. 4, Best, C. J., held 
that the plaintiff committed no impropriety in revoking a 
submission which had been made a rule of Court, where 
the arbitrator acted with partiality (ft), and Lord Ellen- 
borough held, though partiality was no plea in bar to an 



&c. ** Averment of joint performance and award by all that they pay 
all is a joint contract ; where there is an express promise an action 
for the costs can be maintained, — and in this case it was held, the 
arbitrators and the umpire could join and recover : the question came 
on. on demurrer/' (3 Q. B. R. 474, Denman, C. J. ; 1 Gow, 5, S. P.) 
(a) Supray James v. Attwood, 7 Scott, 841. 

ib) Stewart v. Williamson, 2 Moore & P. 768. The submission 
was made a rule of Court, the arbitrators and umpire were appointed : 
they met, and intimated that the plaintiff was not entitled to recover 
anythiDf(, whereupon plaintiff's attorney procured a deed of revocation 
signed by the plaintiff, after which the defendant's arbitrator and the 
umpire made an award in favour of the defendant, notwithstanding 
the award, the plaintiff entered an action and recovered 1500/., and 
sued oat an execution, and defendant commenced an action on the 
arbitration bond, and made an affidavit that he could not serve plaintiff. 
*' The umpire appointed, acted with partiality throughout, and there- 
fore the plaintiff committed no impropriety by revoking : the umpire, 
to say the least, was influenced by the defendant, behaving employed 
him: it is said the remedy should be application to set aside the 
award, if obtained by undue means or the arbitrators acted impro- 
PT«ly ; I do not think the plaintiff should be deprived of his power 
to revoke their authority — the circumstances disclosed would be a 
good answer to the bond." 
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action on a bond conditioned, &c., yet it might be made a 

plea to the equitable jurisdiction of the Court (a). 

Knowledge of Where one of the parties has a knowledge of an alleged 

ducT^nor nuaconduct of an arbitrator, he cannot move to set aside 

making it t}|e award on that ground, if he allowed the arbitrators to 

[Mxxseed after he had that knowledge. Tindal, C« J., said, 

** What right has he to lie by, and allow the arbitrators 

to make their award, and when un&vorable, to move to 

set it aside ?" (6). 

Award of an The award of an excessive sum is primd facie evidence 

Award of a of partiality (c). In a recent case where the arbitrator awarded 

ram imaller 200^ as a proper sum to be paid for damages, the repair of 

raatained. which cost upwards of 1000^, a Court of Equity refused 

to interfere, though it was alleged that a witness was heard 

to say that if the plaintiff did not give him 200L he would 

spoil his cause ; but it was not proved : the witness swore 

before the arbitrator that the work might be repaired for 

200L, and an allegation was, that he had been paid more 

(a) Partiality and improper conduct in an arbitrator in making his 
award (without hearing the defendant and his witnesses) cannot be 
pleaded in bar to an action on the bond conditioned for the perform- 
ance of the award, but is only matter for application to the equitable 
jurisdiction of the Court, nor could he plead a collateral agreement 
by parol, to invalidate a claim arising upon a deed. How could the 
injustice of an arbitrator be pleaded against one of the parties, with- 
out at least implicating him in the misconduct ? Lord EUenborough 
suggested a case should be laid before the Court upon affidavit, for 
discharging so much of the rule for making the submission to the 
award a rule of Court, as restrained the defendant from filing a bill 
in equity, which application was made. (Braddick v. Thompson, 
8 East, 345, citing Wilson v. McCormick, 2 Wils. 148.) 

(b) Bignall V. Gale, 2 M. & G. 830. The allegation was, that one 
of the arbitrators threatened, that if the defendant did not pay him 
200/., that the award should be unfavourable to him, but which the 
arbitrator denied by affidavit. 

(c) Lord Mansfield, C. J., Turner v. Rose, 1 Lord Kenyon, 393, 
citing 3 Ch. Rep. 76. 
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than that sum for work he had done; the Court said Award of a 
they could but think that the arbitrator would not have than damages 
awanied the smaller sum unless upon very sufficient and "^^*>"^' 
strong proof (a). The misconduct of the arbitrator must 
be made very manifest to die Court in these days to induce 
them set aside the award (b). The exclusion of a co-arbi- 
trator fix>m the meeting by force or fraud, or one of the 
parties ; furnishes a sufficient inresumption of corruption (c). 
So if the arbitrators take money of a party in whose favour 
the award was made, but Before making it fer their charges, 
the Court set it aside (cQ. 



It is said to be doubtful how far an arbitrator is punishable Ponbhment of 
if he misconducts himself. In the case of Chiquot v. La formisoondaot. 
Que»ne (e), one arbitrator said *^ he should see and judge 
upon the plain fisK^tB," the other said *' be should not mind 
the &cts, being convinced that one had misused the other, 
and having it in his power he would mulct his repre- 
sentatives," In this case the Lord Chancellor decreed costs 
against him. And in a case where combination was proved. 
Lord Eldon made a like decree (/)• 

By these cases it would appear, that where an arbitrator 
ousconducts himself he can be made a party to a bill in 
equity, and have costs decreed against him, but a clear case 
of corruption must be made out against him, and unless 
there be, his name will be struck out of the bill, for the 
Courts are ever disposed to view the conduct of arbitrators 
in a &vourable light ( g). 



(a) Scales v. The Bast London Water Works, 1 Hodges, 92. 

ih) Bedington v, Southal, 4 Price, 235. 

(e) 2 Vem. 514 ; In re Hicks, 8 Taunt. 694. 

id) Shepherd v. Brand, temp. Lord Hardwicke, 53. 

(e) 2 Vcs. 315. 

(/) Lord Lonsdale «• Littledale, 2 Yes. Jun* 453. 

{$) Vide itffra. Pleading, 
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Uabinty of an Mr, Watson seems to doabt whether an action at cdmmoR 

arbitrator at 

oommon law law Will hold for the misconduct of an aibitrator (a), but 
mlscondact* or when his Valuable work on Awards was written, it was more 
refusal to ^jj^j doubtful whether an arbitrator could recover his 

proceed. 

charges, but which the case of Hoggins^ Leary^ and Bag- 

show V. Gordon and Others (6), places it beyond a doubt. 

Action for It seems probable that upon an assimilation to the jHinr 

miscon act ^jpj^ ^£ ^^ j^^ ^^ bailments, an action could be maintained 

not only for such misconduct of an arbitrator as amounted 
to corruption, and whereby the award becomes void, and 
the parties are put to an expense, but also for refusal to 
proceed therewith. The action might not, perhapet, be 
maintainable for damages by way of penalty as a compen- 
sation for not proceeding with the reference, but, it is con- 
ceived, it might, for those expenses which the corruption 
occasioned, by defeating the intention of the parties, and, in 
Arbitrator*! case of a refusal, to proceed for those charges which have 

trust, assimila- i . ji rr l u m r j -^i^ 

tion to a bail- been mcurred. If a man becomes bailee of goods, even with- 
™®°^ out a fee, as in the case of Coggs v. Barnard (c), he is liable 

for neglect. So an arbitrator, though he does not become 
an actual depositee of goods, he accepts a trust, the accept- 
ance of which would imply that he should fulfil it, and the 
entering thereto of the parties, and they being boimd by 
his award would, it is conceived be a sufficient considera- 
tion to bind him, even supposing he has no power to make 
any chaise, for by accepting a trust or office, a man is 
bound to perform the duties, but how much more forcibly 
will the reasoning apply when he accepts the trust ; with 
the power of charging for his trouble: his character is 
thereby changed, and he becomes as it were a bailee for 
f<se and reward, and the implication is that the parties 



(a) Watson on Awards, p. 92. (b) Siqnra, p. 100. 

(c) Lord Raym. 909. 
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or. a particular party, as the terms of the submission may Arbitrator*! 
be, wili pay him so much as his services shall be worth, and tion to a bail- 
if he has, as undoubtedly he has, power to charge for his ^^^^ 
trouble, the implication must be that he shall be account- 
able not only for gross misconduct, but even for want of 
common care and attention according to his knowledge. 

By an examination of the principle it would seem 
that an arbitrator is liable even at common law for mis- 
conduct, or there would be no mutuality in the contract, 
for, if he can maintain an action for his charges, it seems a 
necessary consequence that he would be chargeable for 
n^lect, or a refusal to execute the duty which he, by ac- 
cepting the office of arbitrator, undertakes to perform, and 
it is apprehended that as an averment of a promise and 
the execution of the duty' is a sufficient evidence of that 
promise so as to chaige the parties to the submission with 
the costs of the arbitration ; so an averment that he (the 
arbitrator) undertook the trust in consideration of his 
chaiges being paid would, it is submitted, be sufficient 
to cbaige him for negligence or misconduct whereby the 
submission is rendered void, and the intention of the 
parties defeated. 
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All the preceding matter relating to an arbitrator neces- 
sarily applies to an umpire^ about whose office it will be 
necessary now to speak, viz., as to his appointment, power, 
and duty, (and wherein it varies from that of an arbitrator) 
over the subject matter of the submission. 
Umpira, ap- An umpire, as well as an arbitrator is considered as the 
'*^'"* " * Judge selected by the parties, and is, equally with the arbi- 
trators, under the protection of the Court, and is either 
named by the parties or appointed by the arbitrators in 
accordance with a power contained in the submission. 

It may be, that if the arbitrators do not agree that they 
shall stand to the umpirage of such an one, or if they do not 
agree, upon all matters, then for the residue (a). A submis- 
sion to A. and B., and C being an umpire, means he shall 
be umpire (6), and if it be that in the event of the disagree- 
ment of the arbitrators, their non-agreement shall be con- 
strued as a disagreement (c), though they never talk of the 
matter. 
Refttial to act. If the umpire elected refuses to act, they, (the arbitrators), 
may elect another umpire, unless his election be conditional; 
Umpire, when if he docs accept it (d) ; and sometimes the condition is that 
to ^poin . ^^y appoint an umpire before they proceed to inquire into 
the matters submitted, and which Lord EUenborough, C. Jm 
held to be a most convenient way for the arbitrators to 



(a) Com. Dig. Arb. (F.) 
(6) Ibid. 

(c) In re Doddington and Bailward, 5 Bing. N. C. 593, S. P. 

(d) Com. Dig. Arb. (F.) 
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begin, because they are more likely to agree then, than UnpirB^wlMi 
when they themselves quarrel {a\ and if there be no ex- 
press direction to the contrary, they may so appoint the 
umpire (i). 

If an umpire be appointed, and he acts, his appointment Umpire ■ctinp. 
cannot be avoided if it be once concurred in by the parties 
who have the power of appointment (c), an^ if he makes 

(a) Holding v. WatU, 1 6 East, 658 ; Bates v, Cooke, 9 B. & C. 
407, S. P. 
{b) Ibid. 

(e) Oliver v. CoUings, 11 East, 367. Rale absolute for an attach- 
ment for non-performance of award; contrh, affidavit stated the 
reference to the arbitrators, who if they did not agree, were to appoint 
an umpire, they appointed A. who refused to act, they then appointed 
B^ to whom the defendant objected, and on the arbitrator assenting, 
tbey each proposed a different person, on which the plaintiff's and 
the defendant's attorney met and agreed on another person (but no 
further appointment was made by the arbitrators), the plaintiff's 
attorney then called upon B. before the time was out to proceed with 
hia umpirage, and an appointment of him was tendered, which one 
arbitrator signed and the other refused ; notwithstanding which, B. 
made his award within the time, but after notice given him by the de- 
fendant's attorney that his appointment was objected to and agreed 
to be revoked; it was contended, under these circumstances, the 
Court would not by granting this attachment preclude the defendant 
from disputing the authority of the umpire by an action by the 
phuntiff on the submission bond (368). " If an authority be once ex- 
ecuted, it cannot again be executed, and which it was by the appoint- 
ment of an umpire, who accepted and acted on the authority con- 
ferred on him — the assent or dissent of the parties signifies nothing. 
The subeequent tender upon a stamp was merely to serve as a formal 
evidence of it. The arbitrator in compliance with the wishes of the 
defendant made an ineffectual attempt to appoint another in the place 
of him appointed before, but they could not agree, therefore the ori- 
ginal appointment stood as before." (Lord Ellenborough, C. J., 3690 
Where a submission contained a power to appoint an umpire, on 
the disagreement of the arbitrators, they met and considered the 
natter, but could not agree when it was proposed further evidence 
should be produced upon the part of the defendant, and certain docu- 
ments were produced, which one of the arbitrators refused to look at. 
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UmpiTO acting, his award within the time limited for the arbitrators to do 
so, they baying disagreed, the award woald be good (a), 
though the contrary was formerly held {b), nor is it neces- 
sary for the award to state that the arbitrators had dis- 
agreed (c). 

Choice of Sometimes the appointment of an umpire is a matter of 

difficulty, and various expedients have been resorted to, 
such as drawing lots, tossing up, &c. Where the arbitrators 
have each appointed a person, and were unable or unwilling 
to choose between them or forego their own choice^ so 
that the means by which an umpire should be appointed 
was a matter of much difficulty ; and perhaps a subject upon 



umpire. 



and the umpire was applied to, by letter, to receive the further evi- 
dence; he met the arbitrators, but refused to proceed, unless they 
disagreed, which they did ; they wrote down their opinions, i. e., the 
points in difference they deemed essential, and gave notice of dissent, 
and appointed to meet the Umpire ; at the meeting, one of the arbi- 
trators proposed to interfere, which the umpire refused to allow him 
to do, and the umpire made his award, within the time given for the 
arbitrators' decision. It was objected that the arbitrators had not 
finally disagreed, but Coleridge, J., said, " he had no doubt that the 
appointment of the umpire was valid/' (Ordliff v. Walters and Ano- 
ther, 2 Mood. & Rob. 232. 

(a) Smailes v. Wright, 3 M. & S. 659- Submission was to two to 
make an award on a day named, if they did not,- then the umpire was 
to do so ; on a subsequent day, the arbitrators, before the day, dis- 
agreed, and declared that they did not intend making any award, 
within two days before the expiration of the arlHtrators* authority, the 
umpire made his award. *' If they finally disagreed, and determined 
their power, why should not the umpire proceed ? no inconvenience 
could result, and it saved time ; what has been done, was within the 
umpire's authority, and was defeasible only on the arbitrators making 
the award in due time." Lord Ellenborough, C. J. (661). 

ijf) In Mitchell v. Harris, L Ld. Raym. 671, it Mras said that the 
umpire could not make his award until the arbitrators' time had 
expired, but which doctrine may be said to be overruled by Smailes v. 
Wright, ttW supra, 

(c) Spriggens v. Nash, 5 M. & S. 193. ' 
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which more than any other in the matter of awanfa, the CMm oT 
opinions of various eminent Judges have conflicted ; it was ^^ 
ultimately held that the selection of an umpire must be a 
matter of choice, and not of rhfiw?^ 

Where each arbitrator selected a person, and tossed up Toaing Ibr 
for choice. Lord EUenborou^ held this was a selection 
from two fitting persons, and to which mode he saw no 
objection (a). In a later case where the names of four 
penoDs were written and put into a hat, on motion to set 
the award aside on the ground of an improper appointment 
of the umpire. Lord Tenterden, C. J., said, *• We are of Necesswies to 
opinioQ that this mode of appointing an umpire is bad, the ment of an' 
parties expect the concurring judgmentsof the two arbitrators ""P*^ 
in the appointment of the third, and laid it down as a broad 
rule that the appointment of a third person, must be the 
act, the will, and the judgment of the two, and must be a 
matter of choice, not of chance, unless the parties to the 
submission acquiesce in some other mode {b) ; and which 
rule of Lord Tenterden's is the law (c), with this qualifica- 
tioD, if the parties know of all the circumstances of the 
appointment, and they consent, the appointment is good, 
though lots be drawn or other means are used to arrive at a 
choice, but if any circumstance of the appointment be kept 
back, it is void {d), 

(a) Neale v. Ledger, 16 East, 51. 

(b) Jure Carrel, 9 B. & C. 624. 

ifi) Ford V, Jones, 3 B. & Adol. 248. Reference to two, and then 
to an umpire, in case of dispute; on dispute, each arbitrator named a 
pciwn, neither was objected to ; all persons concerned were present* 
ind it was agreed to put the names into a hat, and the one drawn 
should be Uie umpire : he made the award ; the defendant was dissatis- 
fied, and a rale was obtained to upset the award, on the ground of 
improper choice. (Ledger v, Neale, said to be overruled, qiuere, 
(250), recognised by the Court.) " The appointment of an umpire 
must be a matter of choice, not chance.'' Lord Tenterden, C. J. 

((0 Jamieson v. Burns and Dean, 4 Ad. & £!!• 945. Reference to 
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Appointment The arbitratonB may appoint an umpire, as well after the 

of umpire, time tf x m. a 

of. time directed for making their award, as before, unless they 



two, of all matters in dispute, in the event of difference, to appoint an 
umpire between them ; Uie umpire made his award, and the plaintiff 
obtained a rule nisi to shew canse why the awud should, &c., because 
the umpire was not properly appointed, the choice being decided by 
chance. Each wrote two names, and each struck one off, and then 
tossed for choice ; the plaintiff swore that he never assented to such a 
nomination of the umpire, and proceeded with the reference, without 
the knowledge of the manner in which he had been choeen ; the attorney 
swore that he had never assented, but that he was bound by the ap- 
pointment. Contrh, affidavit stated that the attorney was aware of the 
manner of the appointment, and never objected, but it did not appear 
that he knew that one of the arbitrators was objected to, and it was 
denied by affidavit that he had so objected. (946.) " The assent of 
the parties cures an irregularity, which consists in failing to pursue 
the precise terms of the reference." (Par arguend, Campb.) " If two 
persons named for umpires are equally fit, and there be no reason for 
preferring one to the other, it seems as if an application to chance, or 
some accidental circumstance, must decree the choice." Lord Den- 
man, C. J. " It is certainly not desirable, that chance should ever be 
resorted to, such a proceeding is apt to lead to issues of fact upon 
affidavits." Lord Denman, C. J. (948.) *' The facts were not all 
communicated." Littledale, J. " Without a knowledge of all the 
facts, it is no assent." Patteson, J. Rule absolute. 

Greenwood v, J. and A. Tetterington, 9 Ad. & £U. 699. Motion to 
set aside an award for an improper appointment. The arbitrators were 
to appoint an umpire ; each named a person, and the choice was de- 
cided by ballot ; the arbitrators informed the parties that they had 
mutually chosen an umpire, and the parties approved thereof, and the 
umpire made the award. '* The presumption is against the election 
by lot : it must appear that each arbitrator exercised his judgment on 
the fitness of the person to he ballotted for, and that the parties knew 
of the course to be adopted ; the parties were told of the appmntment, 
but that, if implying, they exercised their judgments, might be a 
complete misrepreeentation." Lord Denman, C. J. (700). ** Unless 
there be a dear consent, nomination by chance is wrong." Little- 
dale, J. " Assent in ignorance is no assent." Coleridge, J. (701.) 

In re Hodson and Drewry, 7 D. P. C. 569- Motion to set aside 
an award ; the umpire was chosen by lot, the. clerks only of the 
attorney were present, and none of the parties, but the arbitrators. 
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are restincted by the submission (a). If si submission directs Appointmeot 
that the award shall be made iqpon a certain day, and if it of. 
be not then made» that an umpire shall be appointed; if 
oDe of the arbitratcn^ dies before that day, the umpire may 
make an award before the day named. So also if the ar- 
bitrators abeolntely refine to intermeddle (6). 
An umpire is bound to examine the witnesses, and to I>nt7 of umpire 

, • , , on •coMitinff of 

go again through the whole of the matters in question, the appoint- 
though they have been gone thoroughly into by the arbi- ^^^' 
trators: if required by one of the parties; and that, though 
on the acceptation of the office it was agreed, he should 
not be required to examine any witnesses, but should have 
the arbitrators' notes, (which, in this case, were very volumi- 
nous,) and from them, he was to draw his own conclusions : 
not^thstanding he must, if requested, despite such agree- 
ment, examine the witnesses, though the very purpose 
of the request was delay : on his refusal the Court held the 
umpire should have heard the evidence: the award was set 
aside upon that ground (c); but application must be made 
to the umpire to rehear the evidence (cQ. Where the arbi- 
trators and the umpire together, examined the property, 
(the subject of the submission), and the witnesses for four 
dajs, and then the umpire left, though he was requested by 



Contr^ the parties had not waived their right to set aside, by their 
attendance, because it was in ignorance of the mode of choosing the 
^piie. «< The derk had no power to bind his mast^fr and the client, 
though a tnist to a considerable eaitent is placed in him, yet not one 
contrary to the terms of the snbmission; the appointment of the 
vmpire was invalid, and the award is void/' Littledale, J. (572.) 
(a) Harding v. Watts, 16 East, 556 ; Mitchell v, Harris, 12 Mod. 
S12, S. P. 

(&) Com. Dig. tit. Arb. (F.) ; vide note, ng^a, p. 107. 
(c).^keld, surviving Partner, &c. v. Slater and Harrison, As- 
»«nee8, 12 Ad. & Ell. 767. 
^) Hallv. Lawrence, 4 T. R. 6S9. 



112 THE LAW OF AWARDS. 

Dotyorvmpire the arfoitratots to stay, saying he conridered it useless; but, 

rf thTSSS^t- ^ called upon as umpire, on receiving the statements of tbe 

ment. arbitrators, and thought fresh evidence necessary, he would 

call a meeting; the arbitrators disagreed, and forwarded their 

statements to the umpire, which contained some evidence one 

of them had received since he (the umpire) lefL The umpire 

considered it unnecessary to examine the witnesses further, 

or go into more evidence, and made his award, at which 

the defendant complained, and said it was necessary his 

witnesses should have been examined ; held^ " it is not 

always necessary to examine the witnesses, but if it had 

been, and the umpire had been called on, it might have 

been ground for setdng aside the award if he had refused; 

the defendant knew the depositions were before him, and 

he should have required him to examine the witnesses," 

if he thought it necessary. When the award is made, the 

objection is too late (a). 

Agreement of Where the arbitrators had agreed on some parts of the 

in^P^^^iIdS? matter, but disagreed upon other parts, and requested 

ence to umpire, the umpire's decision on those parts, it was held the 

umpire was a judge between the parties, and not between 

the arbitrators, and that his deciding only the points upon 

which they disagreed was bad (b). 



(a) Denman, C. J., Tunno v. Bond, 6 B. & Add. 488. 

ijb) ToUit V. Saunders, 9 Price, 611. Declaration set out the award, 
and alleged as breach non-performance, plea non est factum, that the 
arbitrators did not jointly choose. Arbitrators, &c, did not make 
award, &c. modo et formdj the bond produced at the trial bore the 
indorsement of the arbitrators. The award stated, ''on which 
points the arbitrators could not jointly agree, &c., and the submission 
of such questions and points to the umpire ; it was at the trial con- 
tended that the arbitrators choose the umpire to arbitrate between 
themselves, and not between the parties ; secondly, they were boond 
to determine the whole, or not at all, and that what they did was 
void, and no award at all, when the whole power devolves upon ^ 
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Wheie the arbitrators had power to enlarge the time, it ^"2^7**"* 
was held the umpire might do so at a period previously to umpire, 
his taking on himself the conduct of the matter, for the 
purpose of keeping his jurisdiction alive (a). Consenting Umpire's au. 
to be examined before the umpire is a recc^ition of his nitio/ofr^^^~ 
authority (6). 

The appointment of an umpire supersedes the authority Appointment 
of the arbitrators, and they, from thence, are as strangers to effect of. 



umpire, all is with him ; and he having confined his umpirage to one 
point, it was void; the instrument was neither an award nor an 
umpirage; the Judge directed a nonsuit, (6X4). 

" I adhere to my original opinion, the arbitrators had unravelled 
the whole transaction, and then differing upon a part, they call in an 
umpire to determine between them, and not between the parties ; the 
umpire should have gone into the whole of the case.** Graham, B. (618). 
"The intention of the condition was, that the arbitrators should make 
an award upon the whole matter ; then if they could not, that the 
umpire should, they have no authority to make an award in a 
detached mantter.'* Wood, B. (619). 

(a) " Enlarf^^ement of time by a power contained in the submission, 
several enlargements of the time were made by the arbitrators, which 
appeared by endorsements on the order of reference, and also the 
appointment of the umpire, one or two enlargements did not appear to 
be indorsed on the reference ; the arbitrators not being able to agree, 
the umpire made his award, the party against whom it was made, re- 
^ed to perform it, on the ground that the time had not been enlarged, 
on the eighteenth of May, he was informed by letter the umpire had 
enlarged the time, which letter was held to be a sufficient notice of the 
award to warrant the attachment ; held, the notice is not necessary to 
be in any particular form, and that the non-agreement of arbitrators 
is a disagreement." Tindal, C. J. (593). " It appears by affidavit, 
though not on award, the umpire enlarged the time ; whether the 
arbitrators had then disagreed or not, is of no consequence, the 
umpire must have power to keep the proceedings alive." Vaughan, J. 
(593). '* The authority to enlarge the time must vest in the umpire, 
when the arbitrator's bond is executed, in order to keep his jurisdic- 
tion alive." Erskine, J. (593. In re Doddington and Bailward, 
supra). 

(6) M atson and Another v, Trower, S9gjra. 

I 
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A ppontflMBt 
ofanmmpire^ 
6ffeet of. 

AQthority of 
umpire wben 
cominoBciiig. 



the award, biit their signing the award would not inirhli- 
date it (a). 

The above is said upcmtheaathoritf of the cases cited^ but 
it must be recollected that Lord EUlenborongh, C. J. (6), said 
the most oonyenient mode was the appointment of the 
umpire in the first instance, but it is imposrible thereby to 
conclude that he meant to say that such appointment voids 
the authority of the arbitrators. It is apprehended the 
cases go this length, that when the arbitrators disagree 
and appoint an umpire, that the appointment is a confirmar 
tion of their disagreement, and that they are then funcH 
officio^ but in the case of a fnoT appointment of the umpire, 
then, he is only empowered to act upon their disagreement, 
or by the lapse of the time appointed by the submission 
wherein to make their award ; in the former case, the arbi- 
trator or umpire may make his award within the time ap- 
pointed for the arbitrators (c) ; in the latter, in that appointed 
for his doing so, but, in both cases, the award is the award 
of the umpire, and of him only. 



Arbitrators 
when empow- 
ered to act 
with the um- 
pire. 



Where the the terms of the submission are, or of any 
two, such is a recognition of the power of the arbitrators to 
act jointly with the umpire, and is, in fiM^t, a submisra^i to 
three arbitrators agreeing that the decision of two of them 
shall be final; in such case, it is clear the parties are 

(a) ** Where the terms are that on failure of making an award by a 
day named, that they appoint an umpire, which they do, and join with 
him, it has no effect, it is the same as though strangers joined : in 
law it is the award of the umpire only." (Beet 9, Sarjent, 4 Taunt. 
232, Lord Mansfield, G. J.) 

** An award is not bad on account of arbftratdra joining in making 
it ; an umpire, by signing the award, adopts the language as his cpwa." 
(Bates V. Codk, 9 B. & G. 407, citing Soulsby, <r. Hodgson, 8 Burr. 
1474). 

(6) Siipra, p. 106. (c) St^it, p. 113. 
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desiixHifi) if posBible^ of having an unanimous decision : 
Coleridge, J.^ in Templeman v. Heed (a), said ** the principle Principle in 
which governs such cases is clear, the parties are desirous of ^| of thrae!^^ 
having their dispute settled by an unanimous award of 
three, and no award of two can be good until the third has 
bad a full opportunity of joining in it, and has declared his 
dissent from it, or has withdrawn himself from the refer- 
ence." 
When one of the arbitrators refuses to sign his name, the lufrdon of 

' wbitrator'i 

mere insertion of his name into the award may be regarded name in the • 
as a surplusage, and the mistecital (on his refusal) does not *^ 
vitiate his award (6). 

The contrary was held by Leach, V. C, in the case of 
Thonuu V. Harrop (c), the agreement of reference therein 



(a) 9 D. P. C. 964, et seq. Submission to three, the arbitrators dis^ 
agreed, they decided each should furnish a statement to the umpire, 
and he was to make his award without any further meeting ; the 
umpire, in conjunction with one of the arbitrators, made the award* 
" The other should have had the opportunity of another meeting, the 
umpire should have endeavoured to have brought them together 
a|i[ain, and have presented his view and the reason of it to their con* 
sideration, for it by no means follows the ditseniimte ought not have 
been convinced by his argument. A note to the third, saying the two 
liad agreed, and requiring his charges, is of Uttle moment, for the 
award was agreed upon ; if one refused, then the others had a right 
to make the award." 

" Where submission states any two may make award, an award by 
two is a good award, but it n^ust be after discussion with the other 
arbitrator, and if it appears there is no chance of agreeing, the others 
may proceed without him ; but after a memorandum of an award is 
sent to the objector, and he writes his bbjections, the others, without 
meeting faim, and considering how far their views may be varied by 
bb objections, execute an award as unfavourable as before. Held it 
was only on full notice they were entitled to proceed without him. 
iPerring «. Keymer and Wife, 3 Ad & El. 247, Lord Dehman, C. J.) 
(*) Parke, B., White v. Shafp, 1 D. &L. 1031. 
(c) 1 Sim. & Stu. 524. 

I 2 
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Insertion of stated, that the award should be made by four persons^ or 
name in the auj three. An award was prepared^ purporting to be the 
award of the four arbitrators, but was executed by three 
only, and which was held bad; because it was said, it was 
not the award of the ibur arbitrators, being signed by 
three arbitrators only, and it was not the award of the three 
arbitrators, because it purported to be the award of four. 

This case was noticed in that of White v. Sharp, and 
Parke, B., said, it was very loosely reported, and may have 
proceeded on the ground that the consent of the fourth 
arbitrator was not asked, and that he had no notice of the 
award. If the Vice-Chancellor gave the reasons he is re- 
ported to have given for his decision, the reason for the 
difference suggested as above, in his Lordship's decision can 
scarcely be held to be the true one ; for his Honour seems 
expressly to have gone upon the principle that an award 
purporting to be by four arbitrators cannot be supported by 
three signatures — the cases appear to be exactly the same, 
(in point) and opposed. In either case, the decisions of the 
two or the three were in accordance with the intentions of 
the parties, as expressed in the submission ; therefore, it is 
presumed, would be a sufficient execution of the authority of 
the arbitrators, and a valid award ; the merely naming the 
third or the fourth arbitrator, is not a matter bomid up 
with, and on which the prior part of the award is dependent, 
and therefore may be rejected as surplusage, for it can- 
not be said that the two, or three, who signed, did so 
only upon the supposition that the third or fourth arbitrator 
would also do so, for if such a deference to the opinion of 
any one of the arbitrators appeared, it would, it is appre- 
hended, show such a delegation of authority as to vitiate 
the award (a). If such view be correct, it is clear 



(a) Supra, p. 75. 
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the case of I%amag v. JIarrop cannot be supported, and 
that the true exposition of the law is that contained in the 
case of White v. Sharp, which may, on this point, be said 
to overrule the decision of the yice*Chancellor. 

One of the arbitrators giving way to the opinion of the One arbitrator 
other, or others, is no ground for setting aside the award, opinion of an- 
for it is a circumstance which must frequently occur (a), ^ ^'' 
and, without the allowance of which, it is difficult to con- 
ceive how an award could ever be made. 

Where the terms of the submission were, that the award Award, when 
should be made by the two arbitrators and their umpire, the arbitrators and 
Court refused to grant an attachment on an award made by "™P"'^ 
the arbitrators only. The use of the word and rendering 
the award much too doubtful (6), on the principle, it is pre- 
sumed, that as the submission is declaratoiy of the inten^ 
tion of the parties, it would seem the word and indicated 
that intention ; viz. that the award was to be made by the 
arbitrators and the umpire conjointly, and as it is the inten- 
tion of the parties which ^ves effect to awards, it is con- 
ceived an award by two, under such a submission, could not 
be supported. 

The award of an umpire, when he proceeds in accordance Award of um- 
with the terms of the submission is binding, and it is not time limited for 
necessary for him to set forth the disagreement of the arbi- ^ arbitrators, 
trators, though his award is made within the time limited 
for them to make their award {c). 



(a) Parke, B., Eadley v. Steer, 4 D. P. C. 430. 

{b) Heatherington v. Robinson, 7 D. P. C. 192. 

(c) Supra, p. 108, note (o), Spriggins v. T. & H. Nash, 5 M. & S. 193. 
It was objected that the umpire in bis award should set forth the dis- 
agreements of arbitrators. " The argument would have power, if by 
law it was necessary for an arbitrator or umpire to deduce his autho- 
rity strictly from the required premises on the face of the award, 
which is not necessary ; but if it appears on the face of the award 
that the arbitrators had not disagreed, it would be deficient. It has 
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Hittakeor Wheie an umpire makes an error, or a miacalculadon, 

the matter is decided upon the rules and principles which 
govern arbitrators (a). 
Errora reciting Jf, in redting the appointment of an umpire, a wrong 
ment^he CShristian name is used sudi an error would not justify 
^P*^ setting aside the award, for it was not necessary to make 

any recital (b). 
PaitidHy, &c The partiality or misconduct of an umpire is governed 
by the same principle as that of an arbitrator (c), and it 
was held the following circumstances were insufficient to 
presume misconduct ; the reference was to two arbitrators, 
with power for them to choose a third, who was appointed 
at the instance of the defendant's arbitrator, by whom the 
evidence was taken down, at the request of the um- 
pire; the evidence of the plaintiff was either rejected 
or not taken down, and the umpire, in coming to a 
decision, tnisted to those notes, and awarded that the 
fdaintiff had no cause of action, Wightman, J., said ^* it 
was the plaintiff's choice to submit to the umpire, who is, 
at the least, an indifferent person, and that it was impossible 
for the Court to examine the proportion of attention given 
to each arbitrator by the umpire" (d), - 



been laid down that the umpire may proeeed by anticipation, if not 
interrapted by any act of the arfoitratora^ such an award would, I 
conceive, be good." Lord EUenborough, G. J. (194). 

(a) Supra, p. 58, et seq. Irvine o. Eldon, 8 East, 54. Renfree v. 
Bailey, 6 East, 311, S. P. 

(b) Frew v. Barton, I C. & M. 533. 

(c) Supra, p. 101. 

(d) ^Waltonshawr. Marshall, 1 Har. & Wol. 209. 
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The instrument by which a matter is referred to the d^- Submiinoa, 
cisioQ of one or more persons, is called a submission (a)» and if ^ *^* 
it recites that the award and not the submission shall be made 
a rule of Oourt, it is immaterial (6), it does not act as a 
stay of proceedings, or oust the Courts of law or equity 
of their jurisdiction (c), though it is a breach of faith to Praoeedinff 
proceed after a submission to arbitration (d). 



after submis- 



sion. 



The decision of the arbitrators upon the subject-matter Form of word, 
of the submission is called an award, and need not be ex- [^^^f, ' 
pressed in any precise form of words {e\ and as there is no 

(a) Stgpra, p. 9. 

(i) Consent in submission was to make award, and not submission 
a rule of Court ; held, no objection, citing Powell v, Phillips, which 
overruled Harrison 9. Grundy, 2 Stra. 1178 ; Pedley o. Westmacot, 
3 East, 602. 

(c) Thompson and Another v. Chamock, 8 T. R. 139> Lord Kenyon. 

(d) 5i9>ra— Williams o. Gwynne, 2 H. & Wol. 312. There is no doubt 
this is a breach of faith. I therefore see no reason why this agreement 
Bhoald not operate as a stay of the proceedings, and if motion made 
within the time after notice of taxing costs, it is in time (313). 
Littledale, J. ^ This was proceeding to trial in defiance of an agree- 
ment to refer, and no sufficient notice was given of intention ; on plea 
of the agreement being entered into when drunk." 

(e) Lock V. Vnlliamy. Reference was by verbal agreement, of the 
award being contained in a letter, which was in these terms : " I have 
examined the drawings, &c., for which nothing was awarded, but in 
consideration of services out of doors — to meet the circumstances in a 
liberal manner I propose Mr. VuUiamy should pay Mr. C. Lock 10/.," 
the Judge at the trial thought the letter was not an award, on rule for a 
new trial, " I think the letter is not an award. I agree that no precise 
words are necessary to form an award. It is sufficient if the language be 
tach as to show clearly that the arbitrator has come to a decision upon 
^e points submitted to him, a mere suggestion that if a person 
meant to do a liberal thing, he should pay 10/., is no award." Lock v. 
Vulliamy, 5 B. & A. 603, Lord Denman, C. J. " If it had appeared 
m this case that the arbitrator had decided that one should recover 
*o much, and no more, it would have been an award." Parke, J. (Ibid.) 
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Pormofword. -authorized form of expreflrion, it is suggested that it should 
ei£ct of. therefore be free from technical verbiage, and simply, yet 

deariy, express the judgment of those making it When 
the award is made, it is binding upon all parties to the sub- 
mission (a), and if the opinion is positively stated a mere 
direction besides to do a something immaterial, will not 
alter its effect {b) ; and so an award, in some cases, will act 
as anestoppel (c). 

" A. agreed by letter that two gentlemen (named) should deter- 
mine the amount of dilapidations, and if they could not agree, that 
he would pay a moiety of the expense of an umpire, which was agreed 
to, the umpire signed a report. I have surveyed and find dilapida- 
tion 55/. 55. ; held an award." (Whitehead v. Tattersal, 1 Ad. & £1. 
492, Lord Denroan, C. J.) 

(a) Bailey v. Lechmere, 1 Espin. 377* Where persons submit their 
differences to third persons, they should be bound thereby, and on a 
determination and dissatisfaction, he should not be allowed to have 
recourse to an action for after taking the chance of an award in his 
favour, it was too late to recede from his engagement, but if there 
were circumstances which would render the award bad, as not hearing 
witnesses, or partiality, he would be allowed to show it at the triaL'' 
Lord Kcnyoii; C. J. (378). 

Taylor and Others v. Parry and Others. An agreement that the 
boundary of an estate shall be marked out by A., which is done, 
(agreement was made by the landlords of one property, and landlords 
and lessees of another) such finding is binding upon. the contracting 
parties, and the case is as strong as if in express terms defendants 
had signified their assent." (1 M. & G. 1, Tmdal, C. J. (592).) 

(6) Price v. Hollis, 1 M. & S. 107. Agreement by two to lay a 
case before a barrister for his opinion, and that they would be bound 
thereby. The opinion was in favour of the defendant, and there was 
expressed a doubt whether there was not a verbal error in an act of 
Parliament. The opinion is positive and decisive, and with the 
recommendation that the Parliament roll be searched. The parties 
agreed to abide thereby, and when given it was in the nature of an 
award, and became final between them, the Court would not look to 
see whether it was right. If the statute was misprinted, plaintiff 
should show that fact. 

(c) Doe on the demise of Morris and Others, 3 East, 15. Eject- 
ment, it appeared in evidence on the part of the plaintiff, that a prior 
ejectment was brought on the demise of the same lessors against same 
defendant, for part of the same premises, which was referred, and an 
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In all cases aa award should be construed liberally and Gonstructionot 
favoorably, (a) there should be no strained construction 
to take any matter awarded out of the submission (ft) ; and 
where it exceeds the submission, it shall be good for so 
much as is therein. If it be that one of the parties and a 
stranger pay, it is good against the party, though void as 
against the stranger (c). So if it be a submission of all Release, award 
actions, ita quod ^c, and the award be that one shall pay . ' 
so much at a future day, and then shall make make a re- 
lease of all actions personal, the release shall be only of 
actions which were contained in the submission. So in all 
cases (unless the submission gives a larger power) wherein 
releases are awarded, it applies only to such matters as 
were in in esse at the time of the submission (d), but it must 



award was made against the defendant, who was desired to relinquish 
the premises, but refused, and still retained possession. The 
defendant offering to go into his title, but the Judge considered he 
was precluded by the award from disputing lessor's title. The award 
cannot operate as a conveyance of the land, but there is no reason 
why defendant should not preclude himself by his own arrangement 
from disputing the title of the lessor in ejectment, per curiam. 

Submission as to property in a house, award was against the plain- 
tiff. If a tenant is estopped from denying his landlord's title, he is 
also estopped from treating as his tenant him whom he has required 
to enter into that relation with another. (Downs v. Cooper, 2 Q. B. 
R. 262, Lord Denman, C. J.) 

(a) "The presumption in the favour of an award will be, that the 
<^uty was rightly performed." (Doe dem. Clarke and Another v. 
Stilwell and Another, 8 Ad. & El. 645, Lord Denman, C. J.) " As 
to the time of executing and publishing an award, we must presume it 
was made according to arbitrator's authority." (lb. 649, Littledale, J.) 

^^ood 0. Griffiths, 1 Swanst. 43. " In modem times, in construing 
an award, it has been considered the duty of the Court to find that it 
18 certain and final, instead of leaving it to a construction which 
would in effect destroy nine-tenths of the awards ever made, and if 
possible to put one consistent sense on all the terms." (52, Lord 
EWon, Ch.) 

(*) Com. Dig. Arb. 29. (c) Ibid, (E. 8). 

(<Q lb. (£. 9). " We are not to assume a possible case out of an awards 
^»t to intend every thing in favour of it." Dallas, C. J. Doe dem. Rich- 
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be shown bj the opposite party that the matter demanded 
arose afterthe sabmisnon, or it will be included in the release. 



Award miHt be mn} if particular actions be submitted, and a general release 
mbmiMkNi. of all actions be awarded, it shall be presumed that only 
such actions are intendedi to be released as were sub- 
mitted (a), for all the matters should be in pursuance of the 
submission, and the decision should be in accordance with 
its intention, and if made of things out of the submission, it 
Something to ig yoid ss to them, as a payment by another, or act to be 
stranger. doue by a third person, for it would not appear that such 
direction is of any advantage to him, and, therefore, as to 
that party the award is void (6). As to assure land to a party 
and lus wife, it is void as to the wife if not within the sub- 
misnon. To be bound with sureties; void as to the sureties, 
to be at such a place with his counsel to hear the award (c). 
Stran(^er med Where the Stranger is only used as an instrument, the 

as an instm- j * i i* i 

ment. award IS good, as to pay money to a stranger, for the use or 

the benefit of the parties. So if the contrary do not appear, 
for it shall be intended for their benefit, as to surrender a 
copyhold, or make a feoffinent with a letter of attorney to 
B. to make livery, that be shali levy a fine (now simple 
assurance) in fee to a stranger, as that cestui que use shall 
cause his feofiees to make a release to one in possession {dy 

Payment to Where the payment to a stranger appears to be for the 

beneirof a^ <Mlvantage and benefit of the party, it shall be good : as if an 

ardaon r. , 8 Taunt, reference was of an action of ejectment, 

and if canae of action was found for plaintiff, he was to have costs, ar- 
bitrator awarded a sum for rent during Ithe time defendant held over, 
but said nothing about cause of action. Dallas, C. J., " I think the 
award is good, except to that part which relates to the releases, and 
that the award is not vitiated by the surplusage." 

(a) Com. Dig. (£. 10). 

(6) Ibid, (E.) 

(e) Ibid. 

(d) Ibid, (B. rx 
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award be that he pays A. to whom his surety was bound Payment to 
for hinu So where there is a submissioD by a trustee with benefit of a 
the assent of the cestui que trust, au award of payment to ^^^* 
the cestui que trust is good. Where the submission is by 
the husband for a debt due to the wife before marriage, an 
award of payment to the husband and wife is good» but the 
avrard does not bind a stranger to do any act as a release, 
confirmation, &c. (a). 

An award of a thing (not in esse) arising after the time Award of 
of the submission, is void as if it be of rent which shall be ^™^ l^the^ 
due at Michaelmas next Of a release of all actions until ^™® P^.^® 

Bubmission. 

the award is made ; a direction of mutual releases to the time 
of the award will not render the award bad, but a tender 
of releases to the time of entering into the submission, is 
a su£Blcient performance (6). So it is also said, that an 
award that one shall pay for writing the award, or that the 
parties shall pay the reckoning at the meeting of the arbi- 
tratorsy is yoid for so much (c;), which would appear most 
difficult to sustain, for by entering into the submission, the 
parties by an implied promise, it is presumed, agree to com- 
pensate the arbitrators for their trouble, and, therefore, the 
costs of the arbitrator would seem to be a something in- 
cidental to the submission, and in the contemplation of the 
parties at the time of entering thereinto (d). 

When all the matters in difference are submitted, the Submission of 

W AA _^ • 

whole of the case should be brought before the arbitrator, difierencT '° 
for a party omitting to bring any fact before the arbitrator, 
will be concluded of his remedy, therefore, unless he can 
show that the matter did not exist at the time of his enter- 
ing into the submision {e). So an agreement which recites 



(a) Ck>in. Dig. Arb. (E. 7). (6) Com. Di^. Arb. (E. 2). 

(c) Ibid. (d) Supra, p. 105. 

(e) Smith o. Johnson, 15 East, 214. 



124 THE LAW O^ AWABDS. 

Submission of a ckuiD, and refers all matteis in diffisrence, does not con- 

ftll matters in 

difference. fine the inquiry of the arbitrator to that matter oidy, die 
recital merely indicates the motive of the submissicm, it 
does not limit the arbitrator's power (a). 
Arbitration of Where money is employed or invested to effsct that which 
inland mo/Ml ^ fnolum in ie, it cannot be recovered) and Heath, J., said, 
prohibitum. y^^ could sec no distinction between a thing which was ma- 
lum in se, and malum prohibitum^ as both tend to encomiage 
a breach of the law, and of such opinion were the Court, 
and set aside the award for so much as related thereto (A). 

Sufficiency of An awaid must be sufficient upon the &ce of it. The 
finding by an arbitrator of no cause of action, disposes of the 
whole matter; and, in ascertaining the meaning of an 
award, every part must be construed together, and when 
Clause to make the submission contains a clause that the arbitrator may 
awai^V™^'^ make one or more awards, there can be no doubt that the 
arbitrator might award upon one entire subject of dispute, 



(a) Lord Deoman, C. J.» Carlton and Watson v. Spencer, 3 Q. B. 
R. (698). 

{h) Aubert v. Maze, 2 B. & P. 371. Verdict by consent, subject to 
an award, and order of reference was made a rule of Court. Award 
95/. 14«. 9d. to be paid defendant for money lent, &c., and then 
farther the plaintiff is indebted in the sum of 680/. 2«., being one 
moiety of losses on policies underwritten by agreement between the 
two. To set aside award, " if a partnership be legal, the law requires 
an implied consent (to transact all transactions connected with the 
partnership), so if it be illegal, yet if the payment be made in the 
course of the partnership business, a jury will be warranted in finding 
an implied consent to that payment, without which the partnership 
could not subsist an instant." Lord Eldon, C. J. (373). *' If a con- 
cern in which money is advanced be vMilvm in se, it cannot be reco- 
vered, and I see no distinction between a case mahun in se and mabsn 
prohibitum, as both tend to encourage a breach of the law." Heath, J. 
(374). " The arbitrator has asked our opinion, and we are bound by 
the authority of Mitchell v. Cockburn (2 H. Bl. 379), to set aside the 
latter part of the award." Rooke, J. (375). 
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and dispose of all the other matters ; but it is not a condi- 
tion that all the matters should be disposed of by him (a). 
Where an aibiitrator had to decide various claims^ one No cmuo of 

action* 

against another^ an award of no cause of action was held 

safficient (6) ; so where it was not shown that any other 

matter than the cause was produced before the arbitrator (c) ; 

so where on reference of a cause, the submission con* 

tained the following clause — the costs of suit, of the 

reference, and of the award to abide the event, as in the 

case of a trial at law, that final judgment be entered, as the 

damages were found for either, and that execution shall 

issue thereon. Award that the plaintiff has no cause of action, 

but was to pay the defendant 50/., and that it is not intended 

to prevent the plaintiff from recovering his commission, but 

that at present he is not entitled thereto: (there was an 

aflSdavit that whatever commission plaintiff was entitled to 

was due at the time of the award ;) held, the arbitrator had 

no power to enter a verdict^ and by awarding no cause of 

action, he disposed of the cause {d) ; so an award that an 

acdon shall cease, and that there is a balance of account That action 

due fix)m the i^kuntiff to the defendant is sufficient though ^^^ ^'^' 

informal (e). 

An award that nothing is due to the plaintiff is sufficient. Nothing due. 
for it is presumed that things remain in statu quo from the 

(a) Wrightman v. Bywater, supra. 

(h) Hayllar v. Ellis, 6 Bing. 225. 

(c) Wyatt V. Camell, 1 Dowl., N. S. 326, Wightman, J. 

id) Harding v. Forshaw, 4 D. P. C. 762. 

(<) That the action shall cease, and on the balance of accounts, 
there is due by Eardly to Steer 660/, i4s, Ud. ; one of the objections 
to the award was, that it was not final, as it did not decide the event 
for dther, a direction that the action shall cease, and that on balance 
of account plaintiff is indebted to defendant, evidently means that 
plaintiff has no cause of action ; the legal and proper form would have 
^n> to find no cause of action, (writ was issued, but issue was not 
joined,) held sufficient. (Eardley v. Steer, 4 D. P. C. 430, Parke, B.) 
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Good cause of 
action. 



Dcterminatioii 
of the matters 
in issue. 



Tithes, sub- 
mission of. 



time of the submiflSion, uiileas the contnuy be shewn by the 
affidavit (a). 

Where the action was for negligence, and money received, 
a payment was made into Court to cover the mcmej 
count, the finding was, that the plaintiff had good cause 
of action, and gave damages; it was objected, that by 
mentioning the cause of action only, it did not appear that 
the arbitrator had inquired into all the matters submitted; 
held, the award was on the whole matter, and €be verdict 
was, in eflfoct, on all the counts (i). 

Any award which determines the whole matter in iasoe 
is definite, and though it be not found upon the particular 
issues, but in gross (c) ; so where an action was in txeapass 
for assault and taking away goods, a gross verdict was held 
sufficient (d); so where the right to tithes, of two adjoioiug 



(a) Dickens o. Jarvis and Smith, 5 B. & C. 680, Bayley, J. 

(b) Dicas v. Jay, 5 Bing, 281. 

(c) Vide if|/^a, btue. Disputes arosb between G., and a compsnyt 
respecting certain goods shipped on boavd one of the cosa^f^ 
vessels, as to whether they were delivered : G. commenced an action 
in Scotland, for the recovery of the goods, or their value, and of the 
costs ; action was referred, the costs of reference, of award, and d the 
action to be in the discretion of the arbitiators ; award, 2S8/. to G't 
and 38/. as costs of reference, &c., shaU be paid, &c., and costs of 
making the agreement of reference a rule of Court, and that the 
company do keep the goods. The sum in the Scotch cause most he 
meant to include the costs, the award that the parties ordered to 
pay the money should keep the goods, imposes what could not have 
been enforced at law, it was just and sufficiently correct on arbitration. 
(Gillon o. The Mersey and Clyde Company, 3 B. & Adol. 497, ^^ 
Tenterden, C. J.) " I am not aware that there is any objection in 
awarding one sum in respect of the whole." Littledale, J. 

(d) Declaration in trespass, for entering the plaintiff's houso, ^ 
taking away his goods, for entering another dwelling-house, and 
turning out the plaintiff, and for assaulting the wife of the plaintiff 
referred at trial ; the arbitrator ordered that the verdict for plaintiff 
should stand, and the damages to be reduced to 35/. (The terms of 



J 
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parishes were referred ; the arbitrator findiiur it was im-* TitlieB, sub- 

niitsion of. 

possible to distinguish the particular parcels of land, to the 
tithe of which the parsons respectively were entitled, he 
apportioned the titheable produce itself, and which was 
held good (a); so a submisrion between a parson and his 
parishioners, as to whether his tithes should be paid in 
specie or not, it was held within the submission to award 
that 80 much a year should, in future, be paid for tithes (6). 
It is conceived such a submission would be binding only 
upon the parties actually signing the submission, but as 
against those not signing it would have no eflfect 

An award ought to be certain, that is> of something in «st0. Certainty of an 
defined and positive, and should be intended, and operate 
as an ending of the matters in diflerence. Where an agree- 
meDt was entered into to purchase a business, A. entered into 
possession, but, being dissatisfied, filed a bill allegi^ deceit, 
and pfaying an avoidance of the agreement^ &c., and for an 
injunction against the defendant's proceeding at law for the 
Tecovery of the money conditioned to be paid by the agree- 



^^m 



the reference were to settle all matters in dispute, and to determine 
what should be done by either party.) Motion to set aside the award, 
first, the property in the goods sfaoold have been decided ; secondly, a 
<)iiantity of china was claimed by the plaintiff, and about which the 
ubitrator had not decided ; and thirdly, that the assault was com- 
mitted in the husband's absence, and that no loss of society was 
prayed, and therefore the plaintiff was not ^titled on the last count 
Held, on the first point, that the arbitrator had never been asked to 
find the property in the goods, and under this submission he could 
not, for that purpose the assignee should have been joined ; as to 
the second objection, it is sworn that it was abandoned ; as to the 
assault, it is admitted that there was but one assault proved. " Held 
diffidently final/' Holland, B. (Bird i^. Cooper and Another, 
^D.P.C. 152.) 

(o) Prosser <». Goring, 3 Taunt. 526. 

ih) Roll. Abr. (D. 8.) 



^ 
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Ceruinty of an ment ; defendant did not put in his answer in time, and the 
injunction was granted until answer, and clearance of the 
contempt of Court ; all which matters were referred with a 
clause, if the award was not made by a certain time, each 
might resume their remedies; the award, amcHigst other 
things, directed each should pay his own costs of the sait 
in Chancery, but did not state the agreement should be 
cancelled according to the prayer of the bill ; held, the sub- 
ject of the reference was, whether the agreement should be 
put an end to, which the arbitrator had not done, and that 
therefore the matter was uncertain (a) ; so where a caose 
and all matters in difference were referred, a verdict was 
taken at the trial, subject to an award, as the arbitrator found: 
he directed the verdict entered for the plaintiff to stand, and 
the defendant, on a day named, to pay him 260/. I2s. 6i; 
held, it was uncertain whether the arbitrator meant the 
nominal verdict should stand, and the sum awarded to be 
for the matters in difference, or whether it was to be sub- 
stituted for it (6). An award against two persons, that one 
or other shall do a certain thing, is bad (c). ^here a caose 
and all matters in difference were referred, and.the arbitrator, 
in the award, did not mention the cause, but directed the pay- 
ment of a sum of money ; such finding held bad, for it would 
be consistent therewith to suppose that the plaintiff succeeded 
in the cause, and that the award of the money was upon the 
matters in difference {d); so where the arbitrator awarded one 
entire sum upon the matters in difference, which were referred 
with the cause, and produced before the arbitrator, and 



(a) Tribe v. Upperton, 3 Ad. & E. 295. 

(6) Martin v. Binge, 4 Ad. & EL 973 ; Lund v. Hudson, 1 D. & I" 
236, S. P. 
(c) Lawrence v. Hodgson and Others, 1 Y. & J. 16, Alexander, C. B. 
id) Pearson r. Archbold, 11 M. & W., Lord Ahinger, C. B. 
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he directs a verdict to be entered therefore (a); so where a Award muit be 
building contract was referred, and the arbitrators awarded 
a gross sum to be paid, and said nothing about the defects, the 
finding of which was an object of the reference : the Court held 
the award was bad (b) ; a direction to pay on the before-men- 

(a) Action for 28/. 12t. 6d., reference at nisi prius of cause and 
all matters in difference ; at the reference a second bill was pro- 
duced, some of the matters bearing date before the action was 
brought ; a few were for work done subsequently ; this second bill was 
inrestigated ; award directed a rerdiet to be entered of one entire sum, 
whereon it was objected that it was an excess of authority as some part 
of the latter claim was included or there was an omission to award 
thereon. Cause and all matters in difference were submitted, and 
the arbitrator was empowered to enter a verdict for such sum as he 
should find due, instead of nominal damages. " Comparing these 
words, I think it must be considered, as a finding only of the sum 
claimed in the cause ; if so, there is no finding as to the matters in 
difference, which yet were investigated before the arbitrator, unless by 
directing defendant to pay the costs, or by his silence he can be 
considered as finding nothing in respect of the matters in difference, 
I think the award must be set aside." Coleridge, J. (Gyde v, 
Boucher, 5 D. P. C. 129.) 

(6) 1% re Rider and Another o. Fisher, 3 Bing. N. S. 874. Award, 

after reciting contract for building a house, and to leave the building, 

&c. in a perfect state, but which had been found out of repair, &c., 

and differences had arisen and which it was agreed should be referred 

to certain arbitrators to determine all matters in difference relating to 

vuch alleged defects, and for claim for overwork. Award, Fisher 

should pay 2962. without deduction, and the same should be received 

in iUl satisfaction, &c. for all the matters in difference between them: 

to set aside ; as not containing any decision upon the alleged defects 

Uid imperfections, &c., and of which the arbitrators were expressly 

directed to inquire (876). '* The omission to certify the defects 

nuKht subject Fisher to costs which otherwise he might be exempt 

from. The arbitrators were to determine all differences, claims, and 

disputes relating to tlie alleged defects in the buildings, to the charge 

for extra work, and the deductions for examinations, and to ascertain 

what balance might be due in respect thereof— they have taken no 

iM>tiGe of the first object of the dispute, and it is doubted whether the 

sum awarded is to be applied in discharge of the existing work or to 

the g;eneTal bilaiice of the account.'' Award bad. (Tindal, C. J., 877.) 

K 
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Awftrd must be tioned Ist of May, when no such day is befoxeHfiained^ is 
certwnty. j^ ; so Oil a Submission of the tide of certain land caUed 
K., an award that one shall have so many acres in K., 
without giving any name to the land, is void» though it be 
Market price. aveiTed it is the land called EL; so to pay so much for 
every quarter of malt, as malt may be sold finv without 
saying in what place the sale shall be ; so to pay arrears of 
rent incurred after a purchase, without saying when the pur- 
chase was, or when in arrear. So to pay the costs of a suit 
now depending; but if it be that he pays the costs of such 
a suit to be taxed by the prothonotary ; or the costs of such a 
suit generally, it is good. So where the matter may be 
ascertained by averment, as an award that A. shall pay to B. 
a debt for which he is bound, without saying in what snm. 
So to pay all monies expended in such a suit An award 
to make a release, or pay money without saying at what 
time, is good, for if a request is necessary, it must be at a 
convenient time after request ; if no request is needftil, then 
in a convenient time. An awaid without a date, to do a 
thing in seven days afterdate^ is good, for the date shall be 
computed ftx>m the delivery. So an award that a certain 
erection upon the defendant's soil shall be pulled down 
without saying by whom, for the defendant, who is the 
owner of the soil, shall pull it down (a). So that each shall 
pay his own costs, and that the defendant shall pay 5s. for 
making the first breach (6). 



Award must 
not be impos- 
sible. 



An award must be possible, and if it be impossible, it 



(a) Com. Dig. Arb. (E. IIV 

(b) Hawkins v. Colclough, 1 Burr. 274. The cerftiunty of an award 
may be judged according to a common intent, and in consistence 
with a fair and probable presumption* the Bs, awarded is plainly in 
satisfaction of this same action and is therefore a dischaige of it on 
being paid or tendered. (Lord Mansfield, C. J,. 277. Held final.) 
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shall be void, as to pay money on a day passed ; but if it Award must 
becomes impossible by the act of the party or a stranger, sibie. '™'^ 
it shall be no excuse, and he shall be bound to perform it (a), 
for being possible at the time of making, it shall not after- 
wards be rendered otherwise (ft). 

An award must be reasonable, if it be that one shall serve Award must be 
the other for two years, or to release a right to land in satis- "'^"•^^*- 
fiction of a trespass, or to cause a stranger to do a thing over 
which he has neither legal or equitable control, as to com- 
mand justices to levy a fine, it is bad. To discontinue an 
action is good, for though it be the act of the Court, yet 
the defiuilt is the act of the party. So also to be nonsuited, 
or to pay a less sum in satis&ction of a greater (c). 

An award should be mutual, for it is the joint act of the An award must 
parties which gives the arbitrator his power, and the promise 
of one is the consideration for the promise of the other. 
Therefore if it be of one part only, it is void, as that one 
shall be quit of all actions which the other has against him. 
So where A. submits for R, the award, if between A. and 
C., is void, unless it be to the use of B. So where the 
decision is that each shall do something, but whieh is void 
as to that which one of the parties has to do, it shall void 
the whole ; but if an award be that one shall give 40«. in satis- 
Action, and the other shall give a release, though void as to the 
release, it shall be good for the 40«. because being given in 
satis&ction, all matters are thereby discharged ; the release 
beingmere surplusage. So,thatonepayl02.,andonreceiptthe 
other shall give a release, is good (cf), though it was objected 

(a) Com. Dig. Arb. (£. 12). 

ib) Com. Dig. Condition, (D. 1). 

(c) Com. Dig. Arb. (E. 13). 

(d) Com. Dig. Arb. (B. 14). 

K 2 
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Award siioakl that nothing was awarded against the other, until after the 
receipt, and that he was not bound to receive it ; it was held 
that an award to pay so much, obliges the other to receive it 

A^ award nutt An award must be final, for the intention of the 

Wa a 1 

parties in removing their disputes from the jurisdiction of 
the Courts is, that all disputes between them (which were 
in existence at the time of the submisnon) should be finally 
settled and arranged, as in a case where the reference was of 
certain rent due, and a replevin suit (all matters in differ* 
ence were referred), the abitrator found how much rent was 
due, butdirected nothingto be done in respect of the replevin 
suit : the Court held the award was bad as not being final (a). 
Not andtng Where a matter touching certain bills was referred, an 

money ae. award which did not find how much had been received there- 
on, the party holding them holding in wrong ; was held 
bad (i). Where it is necessary that a sum of money should 
be ascertained in order to efiectuate the intention of the 
parties, but which is not, and thereby a firesh inquiry is 
occasioned, such an award is not final (c). 



(a) Leeming o. Teamley, 5 B. & AdoL 403. 

(6) The circnmstanceB were as foUowi : A. and B. had certain 
dealio^, for which five 1000/. hills were given by B.^ and which 
came into the hands of C. A. became a bankrupt, and the ques- 
tion between his assignees D. and G. was, his rigbt to retain the 
bills ; the arbitrator found that the Inlls were the property of the 
assignees, and tbat they should be delivered to him, and if the 
bankrupt had received any part of the money on them, he was to pay 
it over with interest from the receipt until the payment of the money. 
A rule was obtained to set aside the award, for not finding how macb 
had been received on the bills, and whether they were partly or 
wholly paid, and that there were no damages awarded for the deten- 
tion of the bills, and therefore the award was not final. Lord Demnin, 
C. J., held the question as to the proceeds was the very matter 
referred. 

(c) A deed of subnussion between C. and D. contained the following 
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Where an ejectment on two demises is referred, the ^®* f*^'"? ^ 
arbitrator must say on which, or whether on both the de- flnding is on. 
mises the plaintiff recovers, or the award will not be final, for 
his being silent as to the other part of the land, is not tanta- 
mount to deciding that the plaintiff has no right thereto (a). 



clause *' that if the said arbitrators award any money to be paid to C. 
by D., the said arbitrators should in their said award (if a certain 
mortgage be still outstanding) authorize the payment thereof to A. 
B. in reduction of the said mortgage debts, and award and direct that 
the said C. should* at a time to be then named, pay to A. B. such 
other sum of money as would be sufficient to entitle the said D. to 
have the estates comprised in the said mortgage released, and his 
title deeds and guarantees given to the said A. B. by way of deposit 
restored to him." The award found a sum was due from D. to C, 
and directed the payment to be made at certain times to C, with 
liberty for D. to make such payment to A. B. in reduction of the 
mortgage debt, and that within a month after such payment, C. 
should pay to A. B. such a sum of money as would entitle D. to have 
his estates, &c. restored to him. " The sum actually due to A. B. 
was not ascertained at the time of making the award, a new and dis- 
tinct inquiry beyond aoy thing done by the arbitrators is indispen- 
sable, to ^ the sum, upon the payment of which, the defendant would 
be released from his obligations, and obtain the return of his secu- 
rities, and which sum is by the terms of the deed after the pay- 
ment of the sum awarded to be paid by D. to pay to A. B. This 
matter (the money to be paid to A. B.) was by the plain meaning of 
the deed a matter to be conclusively decided by the arbitrators, 
and being undecided, the award is not final." Lord Denman, C. J. 
(R. L. Hewit v. J. Hewit, 1 a B. 115). 

(a) Action of ejectment laid on two demises, which was referred, 
and if found in favour of the plaintiff, he was to be at liberty to sign 
judgment, as at nisi prius : award, plaintiff was and is entitied to the 
possession of a certain part of the land sought to be recovered 
(i. e. and set out the part so adjudged by referring to the map), and 
the award concluded without a further adjudication. " The arbitrator 
confines the award to part of the land sought to be recovered $ omission 
of mention of the remainder is not tantamount to deciding that the 
plaintiff has no title to it ; so also arbitrator should have stated on 
which demise plaintiff ought to recover, it is possible the land may 
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Not ttatiii^ on So to pay 80 much, and if there be proof that within a 

findhig u'chT month that more is due, it is not final So to do that 

which the arbitrators, on advice at the assizes, shall appoint 

So an award that each shall be nonsuited or discontinue his 

action, is not good, for they may sue de novo. So that A. 

shall give B. a bond for such a sum, with such sureties as 

B. shall approve, and that they shall execute mutual releases, 

is not final, for if B. will not approve of the sureties, nothing 

is done (a). 

Finding dis. Where all matters in difierence were submitted, and 

tive y. ^^ arbitrator foand that the property of a pump was in 

A«, and that B. had a right to the use of it, and that it 

should be repaired at their joint expense, it is final (6). 



be comprised in both, still, he should say." littledale, J. (242). Award 
bad. ** If this by implication is an award for defendant, on aU which 
arbitrator does not mention, the Master may so tax the costs, and the 
defendant may set up the award in a future action brought for the 
residue, on the same demises, for an award for a defendant in eject- 
ment is a bar. But we cannot see that the arbitrator has determined ' 
at all as to the residue, and such determination is the defendant's 
right. I think also the award is bad, for not showing on which title 
the plaintiff had a .right to the part named." Patteson, J. (244). 
** Here is an award respecting a portion of land claimed on two 
demises, but arbitrator does not say on which the plaintiff is to 
recover, that, in substance is, he does not say which is to recover the 
land, the award is uncertain/' Coleridge, J. (246). (Doe dem. 
Madkins v, Horner, 8 Ad. & El.O 

(a) Com. Dig. Arb. (E. 16). 

(b) Reference as to the ownership of property, oven, pump, &c., award, 
plaintiff had a right to the oven and pump, but the defendant had 
a right to the use of the water of the pump,' and ingress and egress 
for the purpose of fetching it ; the pump, in fact, was to belong to 
plaintiff and defendant, and to be repaired at their joint expense, the 
objection was that the pump was to be in common, and yet the pump 
of plaintiff. The words as to the pump being in common, and yet 
the property of one, appears contradictory, but is explained by a sub- 
sequent direction, which is repairs to be at their joint expense, which 
shows it is meant to belong to them jointly ; in respect to doing the 
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An award that a sum shall be paid on a day named, and Money to be 

psid OD a day 

that upon payment of the said sum, together with all costs named, 
and ezpensesy all further proceedings in the said cause 
should cease, and be no further prosecuted, was held final 
and sufficient, for the arbitrator awarded a sum certain as 
due : the latter part may be rejected (a). Where all matters 
in diflerence were submitted, and the award directed the 
payment of a sum of money ; it isadjudicating upon an action 
at law: directing a bill in equity to be dismissed; b adjudi- 
cating on the suit in equity : if there be no other matters in 
di£Perence between the parties besides those included in the 
action at law, and suit in equity, the award is final (6). 

Where the arbitrator directs the defendant to pay 30/L, Property to 
and that the parties should enjoy the property as here- ^^o. 
tofore. Williams, J., held, leaving the property in the 
same situation, was leaving it in a state of dispute (c). In 



repairs ; care and maDagement in the agreement, warrant this deci- 
sion, the award is final. (Boodle o. Davis, 3 Ad. & E. 207). " Where 
aU matters in difference are referred (costs being to abide event), each 
must pay his own, unless every thing be found in favour of one." 

Patteson, J. C209). 
(a) Parke, B., BenweU and Another v. Hinxman and Another, 

3 D. P. C. 502. 

(6) Pearce v. Pearce, 9 B. & C. 489> Lord Tenterden, C. J. 

(c) Boss V. Clifton, 9 D. P. C. 356, sed vide, Angus v. Redford, 
1 1 M. & W. 74. Where a verdict was taken subject to reference (action 
was by the reversioner against defendant for the continuance of a wall). 
The arbitrator was empowered to direct the entry of a verdict* and to 
determine what was fit to be done by either party, the arbitrator 
viewed the premises, and statements were made of other nutters in 
difference besides the cause, the arbitrator directed the verdict to 
stand for the plaintiff on all the issues, excepting so much of the first 
as related to the second count, and as to that it should be entered for 
the defendant, and the damages to be reduced to 1«., and that the 
action was brought to try a right beyond the mere right to recover 
damages ; as to the matters in difference, the plaintiff had no valid 
claim. It was agreed before the arbitrator, that as the first count of 
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Ptapert^ to Angui v. Redford^ the Court of Exchequer held, (Parke, B., 
^^"^ ^ dusentienie,) that if an arbitrator gives no direction as to 
what 18 to be done between the parties ; he does not think 
fit anythingshould be done, therefore gives nodirections. It is 
difficult to understand how these two cases can beaudtodiffar 
in principle, in both the direction was that the persons should 
enjoy the property as heretofore, and in neither was the right 
submitted, decided, or the intentions of the parties effec- 
tuated : the ending the contention seemed to be the very 
question of the submission, and if all matters, as &r as may 
be, were not decided, wherein were the parties benefited It 
is conceived the observation of Mr. Baron Parke was most 
apt, ** I think it was obligatory upon the arbitrator to make 
some regulation upon the matters in difierence ; it issud he 
had not power because the defendant's house was in the 
occupation of a lessee, therefore, he could not enter upon 
the premises for die purpose of doing anything; but he could 
have directed something to be done, if the tenant's leave 
could be obtained, or at the expiration of the term or have 
given compensation for the continuance of the injury. The 
intention was to put an end to the disputes, but that is not 
likely as the matter stands, for the plaintiff may bring another 
action to-morrow, for the continuance of the injury." 



the declaration was bad, if he found for the plaintiff he should arrest 
the judgment on that count, the arbitrator refused. ** If we were to 
determine an arbitrator had power to arrest a judgment, we should 
invalidate almost every award ever made. Power to enter verdict is 
by consent ; if he is to have authority to enter or arrest judgment, it 
should still be by consent Where a case is referred, and the deter- 
mination of it requires the arbitrator should find upon the issues of 
law as well as fact, he may do so, but that is different from the 
present. If an arbitrator gives no decision as to what is to be done 
between the parties, he does not think fit any thing should be done 
and gives no direction." Lord Abinger, C. B., Alderson and 
Gurney concurred.) 
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Where there is a new assignment, the arbitrator mustOmiMloiior* 
notice it, or the award will be bad (a), for if the fidlure is referred, 
upon one of the conditions, the conditions on which the 
award was to have obtained effect has not been per- 
formed (6). I submit two things ; he might have fairly said, 
I would not have submitted them singly (c). 

An award, to give a bond for payment, is good, so to in- 
demnify B. against a qui iam action, so, that a party shall 
not prosecute any suit upon the bond — that all suits shall 
cease — that all actions shall oease-Hso, an award to pay a 
sum of money on a day named, if he does not pay, then a 
larger sum at a future day. If an award be to all matters 
except obligations it is good, for this exception is, an award 
that all obligations shall stand in force (d). 

An award must not be repugnant, as in a case for Award must 
fraudulent deception, the award acquitted the defendant of ^p^gngQ^, 
all intention to mislead, yet found damages for the plaintiff. 
Held bad(^). Where two actions, one of ejectment for two 



(a) Action of trespass, several counts and special pleas, as to some 
plaintiff new assigned, and signed judgment as on such new assign- 
ment, as for want of a plea. Issues were joined on other pleas, notice of 
trial was given for tbe issues in fact, and assessment as to the new as- 
signment on trial : cause was referred. Arbitrator decided the matters in 
question, but did not notice tbe new assignment or judgment tbereon, 
rale nisi was obtained on the ground that tbe cause was not ended, 
for issues in fact were only decided, and wbicb was held to be a good 
objection, and over which tbe Court bad no means of getting. (8 Ad. 
& £. 246, note (a), Wykes v. Skipton and Another). 

(b) Randall v. Randall, 7 East, 8, Lord Ellenborougb, C. J. 

(c) Le Blanc, J., lb. 84, Samuel o. Cooper, 2 Ad. & E. 7B7, S. P. 

(d) Com.Dig.Arb.(E. 15). 

(e) Ames and Others v. Milward, 8 Taunt. 637. Tbe cause was 
referred, and tbe arbitrator stated tbe following facts : A. entrusted B. 
with goods to a large amount, and took B.'s warrant of attorney to 
secure tbe same ; C. applied to A. to know tbe cbaracter of B., wbo 
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AwiidButt ckMesy and one of tiespaoB, were referred, arbitrator awarded 

not bo rnNW* 

nrat. a verdict in ejectment, damages Is. for plaintiff: on the acti<m 

of trespass he foond cm all the issues but the last (not guilty\ 
for the defendant, and on that, for the plaintiff, and for mat- 
ten; in difference ; nothing to be paid by either. By a paper 
delivered with the award it appeared the action of eject- 
ment was maintainable only on one close, ots.. Little Beech, 
the application was, that the postea might be amended by 
confining it to Little Beech, the Comt thought the finding 
was repugnant, but as the plaintiff had a general verdict he 
was entitled to keep it, and refosed to interfere. 



said, on the nature of the application being shown, " he pays me very 
well," and he would trust him; this passed in the street, on an 
accidental meeting, and in consequence, C. supplied B. with a large 
quantity of spirits. B. did not pay A. the money he owed him, eitra 
the warrant, and he refused to trust him with more malt, and entered 
up execution upon the warrant of attorney, which was set aside by 
a commission of bankruptcy upon a previous act of bankruptcy. " My 
decision is, that A. knowing the object of the inquiries, omitted to 
state the material facts of the debts which B. owed him. I Uunk he 
meant not to hold out any inducement for C. to trust B., but to con- 
fine his information to the questions asked. I acquit A. of all collu- 
sion, and all premeditated fraud, to benefit himself at C.'s expense, 
by subjecting goods to his (A.'s) execution ; and I acquit him of inten- 
tion at the time of withdrawing credit from B. By the authorities 
in the margin, I am compelled in this case to decide, that the 
assertion that B. paid well is false, in the obvious sense of the word, 
Sec, and awarded 50/. and 18/. to be paid to the plaintifiis ; rule to 
set aside award was, that the arbitrator had on the face mistaken the 
law, and that his adjudication was wrong, being in the teeth of his 
own opinion." (640). 

" I do not conceive, that where a man in substance answers fidrly, 
and does not impart all he knows, it necessarily intends fraud ; the 
words used in framing the count are, defendant intended to deceive 
and defraud, &c., which the arbitrator expressly negatives ; what is 
fraud? an intention to deceive, how then can such an action be 
supported, when he is acquitted of all intention to mislead ?*' Dallas, 
C. J. (642), award bad. 
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In an action (a) the pleas being neyer indebted, payment. Award must 

and set off, and the arbitrator found a general veixlict for the ^^^ '^^' 

plaindff, and motion was made on the ground that such a 

finding was repugnant, Maule, J., said, ^* may it not be, that 

though the defendant was neyer indebted, yet he might 

have paid and had a set-off," and Cresswell, J., said, ** the 

plaintiff may have made a daim for which there was no 

pretence, and yet the defendant may have been a prudent 

man, and have paid the money to avoid litigation." Maule, 

J., *'if on the set-off the arbitrator had found 50/. due to 

the defendant, the plaintiff would have been bound to pay it, 

and the arbitrator should have so awarded ; if the defendant 

never was indebted, and there was a set-off due, there being 

a reference of all matters in difference, this would be the 

lesult" Tindal, C. J,, said, ^* I think the defendant cannot 

get over the difficulty, that the arbitrator has not decided 

the matters in difference between the parties, which relate 

to the plea of set-off The point was not decided, because 

the defendant was willing to give up so much of the award 

as related to the plea of set-off, which the plaintiff accepted 

upon the defendant agreeing to pay the costs of the issue (6). 

Where an agreement was to purchase an estate upon a Award most be 
valuation ; to be determined by two arbitrators, they found S^Jl""*"^ 
a certain quantity of land on either side of a brook, which 
was of a different value, and said that if an error was 



(a) Malony v, Stockley, 2 Dowl. N. S. 122. Debt, money had; 
pleas never indebted, payment and set-off, whereon issue was joined ; 
^^ict, subject to award, and to decide all matters in dispute ; costs 
to abide event of reference in discretion of arbitrator ; there was no 
matter in dispute besides the cause ; award, verdict for defendants 
racluding costs of cause and reference, motion to set aside, if first plea be 
true the others are false, and though defendant is entitled to costs of 
cause plaintiff is entiUed to others under Reg. Gen. H. T. 
Vide ii^a, Isme, 
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Award must be made in the afloertaiaiiient of the quantity, then the qoan- 

certaio Mid ^ j^ ~l 

flnia. tity was to be charged at so much. Held bad, for it was the 

duty of the arbitrator to ascertmn correctly the quantity of 
the land, and the price to be paid (a). 

Direciion to Where it is necessaxy to make a direction for the preven- 

make certain ^- * . • • ^ • i ^ j 

works, bow to tion of a nuisaucCy or an mjury to a particular trade, or 

be found. mode of enjoying a particular object, the arbitrator must 

ascertain the precise mode in which the works to prevent 

the grievance are to be effected (6). A direction that the 

(a) Hopcroft v. Hickman, 2 Sim. & Stu. 130. Agreement to pur- 
chase estate on valuation of two persons, which was reduced into 
writing; after valuation, the defendant objected that the valuation 
had not been made bj the appointed parties ; the arbitrators re- 
ceived the evidence of certain builders, and adopted it on the 
credit they gave to their testimony; if agreement had been to be 
bound by opinion of the builders, it would have been bad, but an 
award decreeing if an error is made in a quantity of land on either side 
of the brook, to be charged at a different rate, it is uncertain and bad. 

{b) Case. Plaintiff, a dyer, has a right to a certain water- 
course and reservoirs for the purposes of his trade without being 
polluted, &c. by various noxious matters by the defendant, &c. 
Pleas, not guilty; denial of plaintiff's right modo etformd. Verdict 
was taken for the plaintiff, subject to a reference, cause and all 
matters, &c. Arbitrator awarded good right of action, and to recover 
damages to the amount of 40L directing verdict for that sum, and 
that the plaintiff has a right to the watercourse without being pol- 
luted, &c., and directed certain acts to be done as regards the trade 
of defendant who was also a dyer, and of certain things to be done at 
the expense of the defendant for the purpose of keeping the water in 
its former state, with a direction as to the costs. To set aside, first, 
arbitrator had not awarded specifically upon each issue ; secondly, am- 
biguous and uncertain, in not describing the precautions to be used ; 
thirdly, not disposing of all th^ matters brought before the arbitral 
tors $ fourthly, in event of the water not being cleansed it does not 
state how it should be done, afiidavits were offered, showing the 
decision of the arbitrators were distinct, intelligible, and practicable. 
" As to the first point, I hope it will never occur again, all arbitraton 
would do wisely to find upon each issue what they think proved 
thereon ; 1 think the award is uncertain, ambiguous, and not final, 
because it does not prescribe how the water may be prevented from 
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Said defendant shall at all times take and use all proper and I>ur«ctioii to 

ntke certain 

reasonable precautions and measures for the purpose of works, how to 
preventing the water of the said stream or water-course firom, 
&C.9 from defendant's business, being rendered unfit for the 
use of the plaintifiy &c, and that certain filtering lodges, 
formerly used, &c., or other filtering lodges, &c., to be made 
and completed for the purpose of purifying the water, 
80 far as the same can be pumped and cleaned by the 
ordinary and most approved process of filtering as asserted, 
&C., was held insuflScient Lord Denman said, ** a direction 
to filter the water after the most approved method ; he did 
not know whose judgment was to be consulted therefore, for 
the scientific men, whose affidavits have been read, do not 
agree. It is said, the arbitrator would run great risk by 
aetting out in his award what acts were to be done, because 
he might fail in directing them scientifically, but I think he 
runs a much greater risk of making an imperfect award, if he 
does not make himself scientifically master of the subject 
before him. He is bound to understand the matter in dis- 
pute 80 accurately and fully that the acts being done which 
he has prescribed it may be clear that the award has been 
obeyed;" and Patteson, J., said, *^it was the duty of the 
arbitrator to specify what particular precautions he intended 
should be employed by the party." Coleridge, J., said, 
''the direction of the arbitrator must be so as to preclude 
ftiture litigation. Awards are to be construed sensibly Rule of con- 
as all other instruments, but as they bind valuable rights for |[^|^^^'^ ^ 
^ time, it is more necessary that the findings should be 
precise and clear." 



I'^coiiiiDg unfit for the pnrposes of bleaching, or if rendered unfit* 
W it may be cleansed and purified ; it is exactly the same as if what 
u specifically directed was omitted, Sec." See text for remainder of 
i^idgvmit. (Stonehewer v. Farrar, 9 Jurist, 203.) 
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Awwd OB a From this case, and the others above cited, it appeals dear, 

ject. diraction that to avoid Uncertainty, the arbitrator should distinctly 
to ariNtraUMT*. g^^ ^Y^^ matters in question, and if it relates to a scientific 

subject, he must still decide thereon ; which he may easily 
do by directing the attendance pf one or two scientific men 
before him, and learning fi»m them the methods relating to 
the particular subject in question, and drawing his con- 
clusions fiom their statements and his own research (a). 



Award must be An award ought to be entire, and should be made all at 
^^^' one time, not on several days, though within the time limited, 

but the arbitrators may assemble and settle the matters at 
several days (ft). So all should be present when the matters 
are discussed, and the evidence is received, for the intention 
of the parties is to have the judgment of the whole of the 
arbitrators, and it was said the signing is a mere form, and 
for the absence of one the Court of Chancery will not set 
Signing award, aside an award (c). The case 6f Little Roberts and Mitchell 
V. Netoton (d), proved that when the award was signed, it 
was necessary that the assenting paJiiies should be together, 
and notice should be given to him not assenting. And 
where two of the parties had differed, and referred the 
matter to tiie opinion of the third, a barrister, and said they 
should not change their minds, and he with whom he agreed 
would sign the award with him. The barrister went on 
circuit, and sent up the award by his clerk, who summoned 
the other arbitrators to attend to sign the award, one of 
whom di^ but not in the presence of the other, though he 
came in immediately after the signature ; it was held the 
award was bad, the arbitrators not being together when the 

(a) Vide npra. Delegation qf AtUhorittf, 

(6) Com. Dig. Arb. (£. 16.) 

(c) Plumer, M. R. Goodman v. Sayer, 2 Jac. St Wal. 249* 

(4) Supra, 



J 
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award was completed, for by poesibility be who stood out Signing nwud. 

might have been convinced or have convinced others (a). Execution of 

So where the award was agreed upon, and the arbitrators ^^ 

went away, leaving instructions for one of them to prepare 

the award in form, with an understanding that they would 

meet again on a day named, land sign it before the appointed 

day, one of the arbitrators sent the award to the other, 

residing three miles off, who signed it, and sent it back, and 

then the other arbitrator signed it, on a motion to set the 

award aside ; the Court refused to do so, but intimated that 

they would not grant an attachment, but leave the party to 

take his remedy by action, and Pollock, C. B., said, ^*we 

are inclined to think the signing should be done together''(&). 

The principle laid down in Little JRoberts and Mitchell v. 

Newton {c\ would warrant that conclusion, but the case of 

StaUworth v. Innes is carrying the principle to its furthest 

verge. 

There appears to be some difference as to the meaning of Publication, 
the publication of an award. In Brotvn v. Fawser (c{), Lord 
EUenborough said, ^ the award was complete when it was 
ready to be delivered, within the time appointed, and prior 
to the actual delivery the arbitrator was then Junctus offidoy 
and if any accident had happened afterwards to prevent his 
making a delivery, it would still hk^e been an award." In 
Musselbrook v. Duniin (e), Tindal, C. J., said, *^ I cannot Publicaiion, 
think that an award can be said to be ready to be delivered 
when it is only to be had on submitting to a wrongful 
demand. Hie arbitrator might be deprived of compensation 



(a) Svpra, p. 99. 

{b) StaUworth v. lAnes, 9 Jurist, 286. 

(c) Supra, 

(d) 4 East, 584. 
(«) 9 Bing. 605. 
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PubUcatioD, 
what. 



Publication, 
when. 



altogether if notice that the award was ready for deliveiy on 
payment of reasonable expenses, was not held a publica- 
tion (a). In McArthur v. CampbeU (b), an application 
was made to set aside an award after the time limited by 
the statute ; the arbitrator had given notice that his award 
was ready for delivery, upon the payment of his cbaiges : 
the plaintiff considered them exorbitant, and remained in 
ignorance of the contents of the award for six months; 
the Court held such a fact was no ground for indulgence 
(this was a case not within the 9 & 10 of Wm. 3, c. 15, 
s. 2), and Lord Denman, C. J., concluded by saying (q)eak- 
ing of the judgment of Tindal, C. J., in Musselbrook v. 
Dunkin) {c\ '' I think these last words need form no part of 
the definition.'' In Brooks v. MitcheU {d), Parke, B., said, 
he was inclined to dissent from the doctrine of Broum v. 
Fatvser, and that it appeared to him that Musselbrook ▼. 
Dunkin contains the true principle, and Alderson, B., in 
the same case said there is little difference between the 
cases." In the Queen's Bench I presume the Chief Justice 
meant that the award was complete, firom the time the par- 
ties had notice in such a way that they could really obtain 
a knowledge of its contents." 

It is submitted that there is a publication from the time 
the parties have notice that an award is made. The term 
ptibUshed means that the arbitrator shall come to some dis- 
tinct act to determine his final judgment. 



Stamp. 



An award delivered under the hand and seal of an arbi- 
trator requires a stamp, and by the 55 Geo. 3, c. 184, the 



(a) Musselbrook v. Dunkin, 9 Bing. 365, Tindal, C. J. 

(6) 5 B. & Adol. 618. 

(e) Supra, 

id) 8 D. P. C. 396; 6 M. & W. 47«. S. C. 
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same stamp is required for awards as for deeds, not affected Stamp, 
by the ad valorem duty, and not being strictly a law pn>- 
ceeding, is not, it is presumed, affected by the 5th of George 
the 4th ; formerly it was held, ** that if an arbitrator delivered 
an award under seal, as a deed, it must then have a deed 
stamp, but yet if it were by a writing under seal, but not 
delivered as a deed, it was sufficient if it had a common 
award stamp (a). Any thing which can be construed to 
be an award, as naming a person to determine whether any 
thing is due, is an award, and requires a stamp (b). But 
the written verdict of a jury to view, requires no stamp (c). 
Where the subject-matter of an award is distinct, though 
several parties be interested therein; the award requires 
only one stamp (d). 

An agreement to enlai^e the time, not inserted in the Affreementto 
submission, requires a stamp, for it is a new agreement (e), ^ump when ' 
but where after thq usual clauses a stipulation was inserted '^^i^^* 
relative to the manner in which the costs should be paid, it 
was held to require no stamp (/). Where an award is made Award on an 
upon an improper stamp, or has no stamp, it is no ground ^jl^^^ 
to set it aside unless the opposite party are proceeding to 
enforce it; for the want of the stamp does not vitiate the 



(a) Lawrence, J. Brown v. Vauaer, supra. 
(h) Jebb and Others v. Mc'Kierman and Another, 1 Moo. & Mai. 
340. 

(c) Sybray v. White, 1 Gale, 68. 

(d) Two assurance cases were referred, to adjust the claims between 
several underwriters and the assured; the agreement to refer, and the 
award, were written upon one stamp ; it was objected, that as many 
stamps were required as there were underwriters, but the Court held 
tlkat one stamp was sufficient, for the reference is of claims which 
arise on the policy. (Goodson v. Forbes, 6 Taunt. 171 ; 1 Marsh, 526, 
S. C.) 

(e) Stephens v. Low, 2 Moore & Scott, 44. 

(/) Wandborough and Wandborough v. Dyer, 2 Chitty, 41. 

L 
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award, but merely renders it nugatory as evidence, as by 

reatamfMng in one case, and stamping in the other, or by 

the payment of the penalty, it can be rendered valid (a). 

Refusal to The master may refuse to draw up a rule upon an un- 

on umtamped Stamped award, without the direction of the Court for that 

*^**'^ purpose first obtained (6). 



Abjudication 
matter, not 
submitted. 



Surplusage. 



Where an arbitrator goes beyond his authority, and adju- 
dicates upon matters which were not submitted to him, if 
such matters can be rejected without interfering with the 
other parts of the award, diey shall be considered as mere 
surplusage, and the award shall be held good (c) : but when 

(a) Proston v. Eastwood, 7 T. R. 95. 

(6) Hill 9. Slocombe, 9 D. P. C. 339. It was submitted that the 
officer of the Coort had no right to object. ** Tbe Court think that 
the state of the documents being mentioned by the officer of the 
Court, when the documents are handed in, is equivalent to an inti- 
mation which compels them to consider whether the documents are 
in a state to authorise the drawing up the rule. Held, that the rule 
fbr an attachment cannot be drawn upon an unstamped award." 
Williams, J. (340.) 

(c) Reference was of all matters, but nothing was said of costs, 
the award gave costs as between attorney and client ; it was held, 
that the party was entitled to the principal sum, on waiving the costs. 
(Whitehead and Others v. Frith, 12 East, 165.) 

Arbitrators must determine all that is submitted to them, but all 
they do must be within the submission. Having so done, if they go 
beyond, and award something to be done not wiUiin the submission, 
that exception must therefore be considered as a nullity, and be re- 
jected as forming no part of the award. (Aitcheson «. Cargey, 
11 Price, 57, Beet, a J.) 

An arbitrator awarded a certun sum for costs, (costs being to 
abide the event,) and after the payment, mutual releases. Cole- 
ridge, J., held that " the award was good, though bad as to the award 
of costs, which might be rejected,*' and dted Aitcheson v. Cargey, 
ja|Mr«. (5 D. P. C. 695» Kendrick v. Davis.) 

Unsted v. Kidd, 1 Chit. 526. Reference, costs to abide the event of 
reference, in the discretion of the aibitralor ; award of lOl. damages, 
and if the costs of action amounted to more than 461. 12«. lOcl., (the 



THE AWAR1>, NECESSARIES TO. 147 

intimately connected with the substance of the award, in SurpluMge. 
such case, it vitiates the whole, and renders the award bad 
in toto, as where an arbitrator directed certain conveyances 
should be executed, subject to his approval (a). 

sum found due to the defendant in a cross-action^) that, that sum should 
be set off against the plaintiff's damages and the costs. The arhi- 
trator's power is confined to the costs of reference ; he has no right to 
direct as to the costs of the cause ; the award may be good as to 
part, and bad as to the remainder ; it is void as to the costs, and so 
much was discharged. (629.) 

In a case of a stream, the submission was^ that the arbitrator was 
to determine all matters in difference, and to determine what should 
be done by either in the matter in dispute ; among other things, it 
was awarded, that the defendanta should make or complete an over- 
fall or tumbling-bay ; it was held that the award, as related to that, 
was too large, and that such part could be rejected : had the defendant 
been seised in fee of the land, it would have been good, but not being 
80, it would be waste. (Alder v, Saville, 5 Taunt. 461, Heath, J.) 

(ff) In re Tandy and Tandy, 9 D. P. C. 1044. The submission was 
as to who should receive the rents, &c., of certain houses, and other 
things ; all matters in difference were referred, and the parties agreed 
to execute all conveyances^ rules, &c., which the arbitrator should 
direct, the costs of the reference, and of the award, were in the dis- 
cretion of the arbitrator ; he awarded certain sums to be paid, and 
releases to be executed, and said, in case of any dispute as to what 
conveyances, releases, or assurances shall be necessary for that pur- 
pose, or as to any of the clauses, &c., contained therein, the same 
shall be settled by such counsel or solicitor as I shall appoint, (1046). 
"If an arbitrator exceeds his authority, it will make the award bad; 
but if it can be separate so as to leave the remainder of the award 
untouched, it may stand, but if it overrides the whole, it cannot be 
sustained : here the excess, (which is the reservation of power to 
appoint, &c.,) affects the very substance of the award. " It cannot 
be said that he has properly decided the matter submitted : all matters 
must be settled when the award is made ; a reservation to act, when 
all power is gone, is an excess, he cannot so keep alive his authority, 
or delegate it, as he attempts to do here. The question distinctly 
was, whether J. T. has a right, as heir at law, to the BeU Inn ? and 
the arbitrator awards, that when the money (mortgage) is paid, J. T. 
and C. T. shall execute all such conveyances as may be necessary to 
J. T. ; but the manner of the conveyance is left in doubt, and thereby 

L 2 
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Surpluiage. Though it is a rule, that an award may be good in part 

and bad in part, it does not apply, as we have seen when 
the excess is incorporated with the whole award ; nor in a 
case of omission, for it may be a part of the conndeiatioD 
Onus of proof for the submission (a). So if it can be shown there were 
an*! wd?" ^ other matters in dispute besides those awarded on (and on 
which the arbitrator was requested to adjudicate), the award 
cannot in any respect be maintained, but the onus of proof 
of such matters being in difference lies upon the objectors(6). 
Award unrea- So an award may be unreasonable or impossible in part, 
possible in part, and yet be good for the remainder. If by the nullity of an 
Not receiTing award in any part, one shall not have all the advantage 
intended ***^* intended to be given to him as a recompense, for that which 
he does to the other, it shall be void for the whole, though it 
would be mutual, notwithstanding the null part was rejected 
As an award that A. shall pay B. 10^, and that B., his wife, 
and son, shall convey certain land to A., it is void for the 
whole, for though by the conveyance of the land by B., 
the award would be mutual, yet A* hath not all the advan- 
tage intended for him, for the estate might be in the wife 
and the son (c). 

'^iv? * When an award may be considered a nullity, and nothing 



nullity. 



the question in dispute* The right to the possessor is undecided; a 
question which so affects the whole^ that it makes the award bad/* 
Coleridge^J. (1048.) 

(a) Four actions were referred, and all matters in difference, one of 
which was an ejectment, and on which there was no award ; the con- 
dition of the submission was, that the arbitrator should award on the 
premises submitted to him, (citing Auriol v. Smith, 1 Tur. & Ra>B* 
128.) An award might be good in part, and bad in part, where the 
submission was clearly capable of separation, but not where all the 
matters were Within the submission, and the award was on the fece of 
it entire. (Stone v. Phillips, 4 Bing. N. C. 40.) 

(jb) Ingram and Others v. Milnes, 8 East, 450. 

(c) Com. Dig., tit. Arb. (E. IfiJ 
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can be done upon it, but by suit, the Court will not interfere 
to set it aside^ because any suit brought to enforce it must 
iail(a). 

An award need not formally express that the arbitrator Matters 
has adjudicated upon every matter in difference, and when award, 
there is a question of contingent damages, and the affidavit 
which raises the objection, shows they were adjudicated on, 
it is sufficient (b), and where the arbitrators say we have 
heard and considered all the evidence, it is conclusive of 
the award being upon all the matters in difference. Lord 
Denman, C. J., said, ** it does not purport to be of and con- Of and oon. 
ceming the premises, but that it is unnecessary, and where p^^^^. ^ 
there is a set-off, it is not necessary that the demands should Set-off. 
be noticed on each side by the award, it is sufficient to 
state the balance." ** An arbitrator has jurisdiction over Arbitrator, 
all matters down to the submission, but not of matters 
which arise after, though such a power may be given 
him, and I fear if an action was brought for any part of the 
contingent damages arising subsequently, the award might Contingent 
be pleaded in bar, and with such a view (in a case like this) 
it would be desirable to set out what is allowed for present 
and what for future damages, but it is not necessary" (c). 
Some hardship might possibly arise if the proof, after many 



(a) Abbottp G. J, 5 B, & C. 390 ; Worrall v. Deane, 2 P. P* C. 
261, S. P. 

{h) Referenee was of cause, and all matters in difference, and it 
appeared the arbitrator told the defendant he had no cause of action, 
and he then prayed to be let in upon an equitable case, which the 
arbitrator allowed, and having heard the matter, he deemed it irre- 
vdant, though he agreed with the law offered in support. Award 
recited, that having considered all the evidence and papers touching 
tbe matters in difference, arbitrator awarded that plaintiff had no 
cause of action, is sufficient (Graven v. Graven, 7 TaunU 642). 

(c) littledale, J., ib. 529. 
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Cwatmgcnt yean, was necesBary, but that obeervation would apply to 
every case where an award is made a defence to an action (a). 
So where the reference mentioned a sum which was 
pleaded as a set-off, though not l^ally a set-off, yet being 
mentioned in the submisEUon, it was held right to mention 
it in the award, and the Court would not reject it as a 
surplusage (6). 

LVrrormaDceof When an award is made, if the party acnunst whom the 

awiird, demand . . 

of. award is made, does not do all it requires of him, it will be 

a breach : if money be awarded to be paid, it must be paid, 
though the other has a counter demand (c). 
In order to ground an application to the Court to place a 



(a) Brown v. The Croydon Canal Company, 9 Ad. & E. 528. 

(6) Fetch o. Fountain, 5 Bing. N. C. 442. The plaintiff; and the 
defendant were both school mistresses, the defendant took a house of 
the plaintiff at 63/. a-year, and the plaintiff agreed that the defendant 
should board twenty- three persons at 212. a-year, payments to be 
made at the times stated ; three days after Midsummer the plaintiff 
sued the defendant for 152. 15#., a quarter's rent, and brought, against 
her an action for slander ; the defendant at the time for the board of 
the girls was owed 129/*f but which was not payable until the first of 
August, and which was pleaded as a set off with plea of general 
issue. Issue was joined on both pleas, the actions were referred by a 
Judge's order, including all matters in difference between the parties, 
and also including the daim of the defendant in her set off; in the first 
action, the arbitrator awarded 15/. 15#. for plaintiff, and disallowed 
the set off, and that the plaintiff had no grounds for her action of 
slander, and that plaintiff should pay to the defendant 129/. On 
application to set aside so much of the award as related to 129/. not as 
being due when pleaded^ or on order of reference being made, it 
could not be treated as a set off, or as a matter in difference. " If 
defendant's demand had been strictly a set off, there would have been 
no necessity of making an express mention of it in the order of 
reference, it was claimed, whether well or ill founded, made by the 
defendant, and that daim by express words is a part of the order 
of reference : the award is correct." Tindal, C. J. (444). 

(c) Com. Dig. Arb. (G.) 
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person ih contempt for not perfcmningan award, it is neces- 
sary to make a personal demand of the performance cf^enoaaXde^ 

, , , iMnd, when 

those matters for which a discharge is to be ^yen («)| but necessary, 
where it is a mere tender of deeds for execution, a personal 
demand need not be made, nor need there be a power of 
attorney for the purpose (ft). 
If the award is, that the matter is to be delivered to several Award to seve- 

ral executors. 

as executors, a demand by one is insufficient (c). 
Where the demand is by warrant of attorney, a copy Demand bv 

. , warrant of 

of such warrant must be left with the person qn whom attorney, 
the demand is made (cQ. 

(a) A contract to purchase land was found by an award, which 
directed the defendant to perform the contract, and pay 1,652/. on 
the conveyance of the land by the plaintiff. A personal demand of 
performance was made, and notice given, that unless defendant 
complied in ten days, it would be construed as a refusal to perform 
the award. *' Before the plaintiff can come here for an attachment, 
he must execute and tender a conveyance to the defendants, and ask 
for the purchase money awarded." (Standley v. Hemmington, 
6 Taunt. 662, Gibbs, C. J.) 

"An award directed a surrender of land within a certain time, 
and that plaintiff should pay the cpsts of award, the Court held it 
remained with the defendant to prepare the surrender, or give notice 
of attendance for that purpose on a certain day." (Doe dem. Clarke 
and Another o. Sullwell and Another, 8 Ad. & £. 649» Littledale J., 
citing Duke of St. Albans v. Shore, 1 H. BL 274 ; Halley v. Connard, 
Cro. El. 517). 

A personal demand of the matter awarded is necessary to war- 
rant the issue of an attachment, but not on principle. (Brandon 
V. Brandon, 1 B. & P. 394. Eyre, C. J.) 

{h) Tibbett v. Ambler, 2 D. N. S. 677, Patteson, J., citing Kenyon 
f. Watson, 2 Smith's Rep. 161, and Lodge o. Posthouse. 

(c) The award was for the delivery of a deed to three executors, 
who were plaintiffs, and the demand was made on defendant by one 
of them, held insufficient. " You had better have a power of attorney 
from all three. It ought to be shown that defendant could know the 
demand was made by the authority of all to whom, by the terms of 
the award, he was bound to deliver the deed.'/ (Sykes and Others, 
Executors V. Hwgh, 4 D. P. C. 1 14, Tindal, C. J.) 
y {d) Laughter v. Laughter, 3 D. P. C. 284. Attachment, affidavit 
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NeoaMiy The awaxd must be shewn to have come into the hands 

^^ of those from whom perfonnaDoe is sought, for the Court 

will not mfer it for the purpose of placing them in con- 
tempt {a), that they had knowledge of the awards has been 
held suffident (6). 
Sufficient It is a Sufficient answer to breach of an award, that the 

breach alleged, party had tried to do (in the judgment of persons of com- 
petent skill) all that they could to carry out the award, for 
no person can be bound to do impossibiUties (c). 

Finding upon The neglect of the arbitrators in finding distinctly upon 
all the issues submitted, has, perhaps, occasioned more 
awards to fiul than any other deficiency, and so continued 
is the recurrence of appUcations to set aside awards for this 
particular neglect, that the Judges constantly make remark 
thereon, and have repeatedly drawn the attention of the 

Direction as to Bar thereta As in the late case o{ Stonehewer v. Farrar{d}i 

the finHii ig of, ^ ,, . •*»/»J' 

arbitrator. (one of the objections to which was, an imperfect finding 
upon the issues), Lord Denman, C. J., said, (** he hoped it 
would never occur again), and that all arbitrators would do 
wisely to find upon each issue what they think is proved 
thereon." So also in the case of Morgans. Thoma h 

stated, demand had been made under and by virtue of a poorer of 
attorney, decided, &c. by a party by whom demand was made. P^ 
curiam, a mere parol authority to demand the performance of afl 
award, would be immaterial, and if a power of attorney is necessary 
for that purpose, it must be shown by leg^ evidence that that dele- 
gation of authority was properly executed, so a copy of a power of 
attorney should be left with the party on whom demand is made, in 
order to be satisfied that it is legally made. 

(a) Brander v, Penleaze, 5 Taunt. 812. 

(ff) Infra, Attachment. 

(c) Hansom v. Boothman and Others, 13 East, 26, Lord EHen* 
borough, C. J. 

id) Supra, p. 141. 

(e) 9 Jurist, 92. Debt on several counts, pleas general issue, 
payment and set off; to a portion of the last plea ; replication, statute 
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(which was an objection that the arbitrator had not decided 

upon all the issues). Pollock, C. B., sud, " I think, in order Words to be 

to obviate difficulties of this kind, it would be advisable, in future submis- 

« 

all cases where a cause is referred by an order of reference, *^^' 
to introduce into the order a condition, that it shall be suffi- 
cient for the arbitrator to award in fitvour of the plaintiff or 
the defendant generally, unless either party shall request 
Imn to find some particular issue or issues.*' 

The question, from the consumption of the time of the 
Court, by the continual repetition of the subject, has 
become a matter of importance, and it is therefore felt 
necessary to cite the whole of the authorities upon the par- 
ticular point. The mischief, if mischief it be, has arisen Rules of Hilary 
out of the rules of Hilary Term, 2 & 3 Wm. 4 (a), which of. ' 

of limitations ; after issue joined all matters, &c., by a Judge's order. 
The arbitrator awarded there was due and owing to the plaintiff from 
the defendant 60/. 9s. 7d. Alderson, B., " How can you say that 
^mguam i$»delntatus pleaded to several counts does not involve iitm- 
pam ittdebitahu to the first and every other count. It is a divisible 
plea, if 8o» how can you say the amount found by the arbitrator to be 
due to the defendant has reference to the first more than to the second 
or any other count ?" 

(a) England v. Davison, 9 D. P. C. 1053. Cause was shown against 
a role for setting aside an award which had been obtained on the 
groand ; first not being final as there was no finding on the second 
ud last issues, and secondly, that the award does not contain any 
event by which the costs of the action in respect of the second or the 
last issue can be ascertained. Action was to recover the amount of 
an award; pleas, non-assumpsit; plaintiff did not give first informa- 
tion. Third plea to which there was a demurrer, and on which the 
plaintiff had judgment and payment of 52. in satisfaction, which was 
referred; award was, plaintiff had no cause -of action, and directed a 
verdict for defendant. Coleridge, J., said, " By the direction of the 
ciitry of the verdict, the defendant is entitled to the general costs of 
the action, and by neglect to find spec\/icaUy upon the issues, it is im- 
possible to ascertain what the taxation should be, and the materiality 
of the omission arises from the rule of Court, which distinguishes 
between the costs of the action, and the costs of the several issues.'* 
His Lordship doubted the case of Dibden o. The Marquis of Anglesea, 
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Rulei of Hilary direct that those issues, which are found for either party, 
of. ' shall be taxed in their favour. Under the old rule of prac- 

tice, a finding upon an issue which went to the whole of the 
action, entitled the party to the costs of the cause, and 
therefore the particular question could not arise. 
Dibdcn 9. Mir- In the case of Dibden ▼. The Marquis of Angksea, 
sea! rule in. " wherein the costs were to abide the event. Lord Lyndhurst, 
C. B., held that, " After finding that the defendant had not 
committed the trespasses, any inquiry into the truth of the 
special pleas, could only have been material with reference 
to the question of costs, if either wished to have a decisian 
on the special issues ; with that view, he should have re- 
quested the arbitrator to take that course. The arbitrator 
has substantially disposed of the matters referred to 
him." (a) 



and distinguished the case of Harrison v. Duckworth, from that 
then under consideration on the ground that the costs were to abide 
the event of the award. He did not decide the case» but siud "the 
state of the authorities left him at liberty to decide upon principle, 
and that he should therefore hold the award to be defective on the 
ground alleged, but if the defendant would allow the costs upon 
those issues (undecided) to be taxed for the plaintiff, the objection 
would be removed," which was acceded to. 

(a) Dibden v. Anglesea (Marquis oO 10 Bing. 370. Anglesea 
(Marquis of) v. Dibden and Another {this case was btfore ths neio 
rules). Certain matters relating to rights of common were referred 
by order of nisi prius, verdict being entered for the plaintiff in 
each, subject to a reference ; costs to abide event. Arbitrator directed 
a verdict for plaintiff in the first action, and in the second found 
defendants were not guilty of the trespasses, and directed a verdict 
accordingly. He took no notice of other issues, (pleas were in justifi- 
cation, rights of common on the locus in quo, and issue was taken 
on these asserted rights) and did not specify in which way the causes 
were to terminate ; he ascertained and described the rights of the 
defendants' particularly as to the asserted rights of conunon» bat 
without making reference to the issues in the second action. On 
motion to set the award aside, it was considered the arbitrator had not 
disposed of the causes, that no judgment could be entered on the roU, 
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Duckworth V. HarrUon (a) followed, in which the Court Duckworth o. 
of Exchequer held, " that if the parties intended that *°"* 
the arbitrator should award distinctly upon each issue, 
thej ought to have stated it: the arbitrator has de- 
cided the action, by saying that the plaintiff was not 
entitled to recover, and we think that the event of the 
award, must mean the event as to the action itself and not 
as to the determination of the particular issues.*' Lord 
Abinger, C. B., in delivering the judgment of the Court, 
said, 'Hhe Court, at first, entertained some doubts upon 
the objection that the defendant had pleaded two pleasy 
aad as the arbitrator merely found that the plaintiff had no 
cause of action, and had not decided upon each issue speci- 
fically, that he had not in fiict determined the action.'' In 



as the arbitrator had not ordered any entry of a discharge of the Jury 
as to the issues on the special pleas. See text for Judgment, 

(a) Duckworth v, Harrison, 4 M. & W. 432. An action was 
brought in the Common Pleas at Lancaster, which by agreement was 
referred to three arbitrators, any two to award, with power to enlarge 
the time ; tbey awarded that the plaintiff bad no cause of action, and 
the plaintiff (then defendant said that his costs amounted to 58/., 
which were allowed by the Court of Common Pleas at Lancaster, 
and for which action was brought ; pleas, tbird, never indebted modo 
etfarmdi fourth, reciting said action was referred, that certain issues 
were joined, and stood for trial, and then set forth the declaration, 
which contained counts for money paid, money lent, and on an 
account stated, and that the pleas nunquam indebitatus, modo etformd, 
set off on an account stated, the replication took issue upon the first 
plea, and as to the second, plaintiff was not indebted modo et formd, 
on which the rejoinder took issue ; plea continued that the arbitrator 
did not decide the said issues, and that they were matters in difference ; 
replication, the issues were not in difference, and the arbitrators were 
not requested to decide specially upon the said issues ; to the third 
plea demurrer ; defendant joined in the demurrer, and demurred to 
the replication. Joinder in demurrer. Judgment was given for the 
plaintiff; nothing was said in the submission about the costs of the 
action, costs of the reference were to abide the event. 
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^5°™* *• Gisbome v. Hart (a), in which the question arose upon a 
demurrer, in giving judgment thereon, Parke, B., said, 



(a) Gisbome v. Hart, 5 M. & W. 50. A cause was pending in the 
Gomt of Common Pleas at Lancaster, and by rule of said Court the 
cause was referred. Award, that plaintiff was entitled to recover the 
amount of the promissory note in the pleadings mentioned, and that 
the defendant should pay the same on a day and at a place named, with 
the costs of the action and of the reference ; debt on award, alleging 
non-payment ; pleas, did not make and duly publish award. Second 
plea set out pleadings in the cause referred to, from which it appeared, 
the declaration contained a count on a promissory note, and on an ac- 
count stated for a larger sum, and, that the said promissory note was 
obtuned by fraud ; replication, traversing fraud, on which issue was 
joined, and also upon the plea of non-assumpsit. Replication then 
set out the award, verbatim, which corresponded with that in the de- 
claration to the replication, there was a special demurrer on following 
causes, that it was not averred with sufficient certainty that any 
account was stated, or any proof thereof was given before the arbi- 
trator, or that he awarded on any such supposed account stated. 
The plaintiff upon the trial of the issue in fact, proved his case by 
the production of the rule of reference, which defendant contended 
was insufficient, for plaintiff was bound to show what was the matter 
referred, without which, he failed to show the award was valid ; the 
objection was overruled: plaintiff obtained a verdict with permis- 
sion for defendant to move for a new trial; demurrer and rule for 
a new trial were heard together, the defendant had judgment on the 
demurrer, and Parke, B., said, " the award is clearly bad in not dis- 
posing of all the issues," the rule for a new trial was discharged. 
Lord Abinger, C. B., said, " We think there was sufficient prima 
facie evidence to support the declaration, we are not to intend facts 
for the purpose of vitiating awards, it might have been bad by 
evidence dehors tendered on the part of those impeaching it, in the 
same manner as when an application is made to set aside an award." 

Norris V, Daniel, 10 Bing. 507. Reference of all matters in dis- 
pute to two attorneys ; costs of action, and award, to abide event of 
award ; declaration consisted of eight counts ; arbitrators awarded 
amongst other things, that plaintiff had good cause of action on the 
third, fourth, fifth, sixth, and seventh counts, and that defendant should 
pay 51. for damages, and no further proceedings be had. On rule to 
set aside the award, " It is not competent, unless where the costs 
are in the discretion of the arbitrator for him to omit deciding upon 



THE AWARD, NECESSARIES TO. 157 

"the award is clearly bad, as not disposing of all the 



issaes." 



In the case of Rennie v. MiUs {a\ which was an appli<- Rennier. 
cation to the Court to send back a case to the Master, to 
review his taxation, on the ground of there being no finding, 
upon a special count in a declaration, which contained 
matter very similar to that contained in another count, 



the whole of the matters referred to him, so as to give them such a 
lef^ event as shall authorize the officer to tax the costs. He could 
not tax the costs for either as to those counts whereon there has been 
no decision." Award bad. Parke, J. (509). 

(a) Rennie v. Mills, 5 Bing. N. C. 249. Declaration on special 
contract ; plea, pa3rment of 39^. into Court, on account of goods sold 
which plaintiff accepted in satisfaction of the count for goods sold, 
and as to all else non-assumpsit, denial of agent, and of delivery, and 
of delivery at the time agreed. The cause was referred ; costs of the 
cause to abide event of the award. Award, the defendant at the com- 
mencement of the action was liable to pay the plaintiff 75/., and which 
he directed to be paid minus the money paid into Court, and that the 
sleepers last (subject of special plea) named were the property of plain- 
tiff. On this award, the Master taxed the entire costs of all the issues 
in favor of plaintiff; for review of taxation, it was urged, that by award 
it did not appear plaintiff had recovered anything in respect of the spe- 
cial coant, and therefore the costs mentioned should not be allowed. 
Con^d, an affidavit showed that a witness was examined on the first 
count, and with the exception of payment into Court, the whole of 
plaintifPs demand was in respect of that count (250). " Looking to the 
award only, 1 do not see that arbitrator did not go into the matters in 
the special comnt or that his award is confined to the second count. First, 
breach of special count involves almost the same question as goods 
8old» and how are we to say the sum awarded was on the second 
count ; the arbitrator must have looked into the special count for he 
awarded the last goods mentioned therein were the property of 
plaintiff and at his disposal, at the utmost it is ambiguous on the face 
of the award, there is no application to set aside the award. Why 
should parties go again before the Master whilst the ambiguity 
remans ?" Tindal, C. J. (252). " I think it sufficiently appears on 
the face of the award that adjudication was on the special count." 
Vaughan. "The finding is not that defendant is indebted to plaintiff 
for goods sold, but that he is liable to make payment." Bosanquet, J. 
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Tindal, C. J., said, " I do not see that the arbitrator did 
not go into the matter contained in the first count, or that 
his award is confined to the second count." 

Hunt 9. Hunt In Hunt V. Hunt (a), the award was bad, not only upon 
the ground of not finding upon all the issues, but because 
the arbitrators having no power, directed a stet procerus to 
be entered ; on the argument, it was urged such a finding 
as showed what was the arbitrator's intention as to the way 
in which the verdict was to be entered was sufficient, and 
Patteson, J., said he agreed thereto, it being in accordance 
with several preceding decisions, but he was not satis6ed, 
upon the face of the award, that, that was the arbitrator's 
intention. 

Bourke v. In the case of Bourke v. Lloyd (6), the Coiurt of Ex- 

(a) Hunt V, Hunt, 5 D. P. C. 442. Three causes were referred by 
order of nisi prius, a verdict being taken in one, the costs of each 
cause, to abide each respective award. The arbitrator awarded a stet 
processus in each cause, two specific sums were found for the plain- 
tiffs in two actions, and in the third A. and B. were plaintiffs and 
C. and D. defendants. C. pleaded the general issue, and D. suffered 
judgment by default, therein a sum was found due by C, but nothing 
was said of D. though mentioned afterwards ; the arbitrator says, the 
action by A. and B. against C. and D. should be no further, &c., the 
objection is, that the arbitrator has not awarded upon each specific 
issue, and that he was bound to do so, because the costs are to abide 
the event. It was assumed the arbitrator need not in terms adjudge 
upon each issue and that it was sufficient that he so expresses him- 
self as to leave it clear, how the verdict was to be. " I agree to that 
answer, which is certainly the rule as laid down in several cases ; the 
defendant was entitled to have the costs of his set-off, if proved, and 
of his plea in abatement ; and if the money found due on the joint 
account was due from him only, he was entitled to a verdict for the 
misjoinder of D. and to all the costs of that action. On these 
grounds, that the arbitrator has not specifically, or by necessary 
implication adjudicated on each issue, and that he has exceeded his 
authority in awarding a stet processus on each, having no power over 
the costs." The award is bad. Patteson, J. 

(b) Bourke v. Lloyd, 2 Dowl. N. S. 452. Debt, for money lent. 
paid, interest, and on account stated, pleas, nunquam indebitiUus and 



_-^ 



THE AWARD, NECBS8ARIE8 TO. 159 

chequer held agreeably with its prior decisions, that to f?"^^ ^* 
make it incumbent upon an arbitrator to find upon each 
issue^ words ought to have been introduced into the order 
of reference, to shew he was bound so to find, or that the 
costs were to abide the event of the award. In the case of 
WiUianaan v. Loch (a), the above decision was much dis- WflUamson v. 

Lock. 

payment; reference by Jndf^e's order, costs of caase to abide event 
of the reference, &c. in the discretion of the arbitrator. Award, 
plaintiff had good cause of action, and that defendant should pay 
20Z. and costs, but it did not find specifically upon each issue. Lord 
Abinger, C. B. declared the judgment of the Court (speaking of 
Daviaon v. England), his Lordship said, "the Court took time to 
consider, in consequence of the judgment of Coleridge, J., which was 
supposed to militate against the doctrine more than once laid down 
by diis Court, that where an action is generally referred to an arbitrator 
and the costs of the cause are distinctly to abide the event qf the award, 
and there are several issnes joined he ought to award upon each issue in 
order to decide which are the costs which ought to abide the event, (after 
noticing the judgment of Coleridge, J.), and speaking of Duckworth 
V. Harrison, his Lordship continued in delivering the judgment of 
the Court, '' I stated that which I still adhere to, that to make it in- 
cumbent upon the arbitrator to find upon each issue, words ought to 
have been introduced into the order of reference to show he was 
bound so to find or that the costs were to abide the event of the 
award. We are of opinion that the cases must be adhered to, and 
that, where an action is referred to an arbitrator, and the costs of the 
action are to abide the event of the award, each issue must be 
found specifically by the arbitrator, otherwise the Master has no rule 
for proceeding to tax the costs." Award set aside. 

(a) Williamson v. Lock, 9 Jurist, 349> (second count). The decla- 
ration contained three counts, to one of which, five pleas were pleaded, 
any of which was an answer to the whole cause of action contained 
io that count. Cause was referred ; terms of reference were costs of 
action, and of reference, were to abide the event; the arbitrator found 
that the plaintiff had a good cause of action on the second count, and 
awarded a sum thereon as damages, on the other two counts, that 
plaintiff had no cause of action ; a rule had been obtained to set 
aside award, on the ground that the arbitrator had not decided each 
of the issues separately ; which was dismissed. On an application to 
the Master to tax the costs, the plaintiff consented that the defendant 
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cussed, and the rule to review the taxation was directed to 

be framed in such a way that error might be had theieon. 

By which, if brought, the question will be finally settled 

?*^7h^ p?bi. "^^ ^°*y decisions by a full Court appear to be those 

ciples men- delivered by the Court of Exchequer, and which, excepting 

tioned by the , , 

cases above the observation of Parke, B., in Oubome v. Hart upon the 
argument of the demurrer therein, are uniform. 

The suggestion of Pollock, C. B. (a), appears to be one 
calculated to prevent much confusion, and is entirely in 
accordance with the prior decisions in his Court, and recur* 
rence being had to the principle upon which an award is 
founded, will be found sound. The inconvenience so much 
complained of is not occasioned by any thing which really 
militates against the rights of either party, but by a technical 
objection founded upon the Reg. Gen. of ELilary Teim, a 
matter which appears wholly beside the intention of the 
parties. When costs are directed to abide the event, it is 
submitted the event in the contemplation of the parties is 
not a distinct finding upon each issue, but such an event as 
shall settle the dispute between them, and which is done bj 
such a general finding as goes to the whole matter of the 
difference, for it iS shewn by the conduct of the Courts that 
the question is not one material to the validity of the awaid, 
but merely one of costs, by their (the Courts) allowing the 
award to stand, upon the successful party agreeing, that the 



should have all the costs on the issues found for him ; but to which 
the Master (Bunce) refused to accede, considering there should he a 
finding upon each issue separately. A rule nisi was granted for the 
defendant to show cause why the Master should not tax the plaintifPB 
costs, on his allowing the defendant the costs of the issues found for 
him ; the rule was so moulded that the doctrine laid down in Boarke 
V. Lloyd might be brought before a Court of Error, Williame, J* 
made tiie rule absolute, that the question might be raised and fioAUy 
settled, 
(a) Svpra, p. 153. 
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costs of the iinfouDcl and immaterial issues shall be taxed, for ObwrvHtioni 
his opponent and set off against the general costs of the cause, ciples elicited 

The rule of Hilary Term is a most essential and important g^ye. 
one, as preventing expense and inconvenience, still, it is 
considered to be a narrow application of the principles 
which govern awards, to say, that they shall be circumscribed 
by it, for if it was desirable to find on any particular issue, 
for the purpose of giving effect to the operation of the 
rule, or from a supposition, that such a finding materially 
affected the justice of the case, or other reason, the power to 
do so, remains with the parties, for they could request the 
arbitrator to find thereon, and it could not be uiged that 
their not having done so resulted fi'om an ignorance of 
the law, such an assumption in this case would be rebutted, 
not only by the presumption of knowledge, which is a maxim 
of law, but from the fact, for the proceedings before arbi- 
trators are rarely, if ever, conducted by the parties them- 
selves, but by their solicitors, and in many cases by counsel. 
When a lawyer is concerned, it must be presumed, without 
a strain upon construction, or even common sense, that 
they have a thorough knowledge of those rules and princi- 
ples which govern awards, therefore their silence, it js 
considered, is an evidence against them, for it shews their 
acquiescence in any general finding of the arbitrator ; or 
they would have interfered to prevent such a finding as 
they knew, would involve fiiture expenses and inconvenience. 

These observations of course will be understood to relate 
to cases wherein the costs are in the discretion of the arbi- 
trator, and where the issues found, go to the whole matter 
in dispute ; such a general finding of the arbitrator is, General anding 

» .m t • a1_ 1 • A«u» "L J i_» of the arbitra- 

m Other words, saymg the plamtiti has proved his case, tor, what, 
and which has not been impugned, by the pleas placed by 
the defendant on the record, and that even though the 
pleas are repugnant (a). 

(a) Fkfo England v, Davison, et Duckworth v, Harrison, supra, in noHs» 

M 
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General find- In a case where it is directed that the costs of the cause 

nig of the ar- 

bttrator, what, shall abide the event of the award, a more particular rule 
might justly hold* for there, the parties make the costs a 
matter in dispute, by mentioning them in the submission, 
and it may, in such case, be necessary for the arbitrator to 
adjudicate thereon, for unless he does, and upon each issue, 
the intention of the parties in referring, is not carried out, 
for the costs of the issues were particulars in dispute. 
Presumed It is apprehended the rule laid down by the Court of 

error. Exchequer in Bourke v. Lloyd (a), is that which will be 

adopted by the Court of Error, as it appears to be one 
which not only accords with the written assent of the 
parties, as evidenced by the submission, but agrees with 
the principles which govern awards : the Court of Common 
Pleas held that the Court would not go about to find facts 
for the purpose of invalidating an award ; the question in 
that case, was whether the arbitrator had found upon a 
special plea. The Court supported the award on the 
ground that it did not appear from the face of the award 
the arbitrator had not (a). 

Such confusions as those above treated of would be 
avoided by moulding future submissions in accordance 
with the suggestions of PoUock, C, B., or paying attention 
to the direction of Lord Denman, C. /., in the case of Stone- 
hewer V. Farrer (6). 

A^^lceLYTconl ^ ^^® ^^ ^^ Construction as to the non-finding of any 

sent. particular issues what it may, it does not apply to a case 

where the parties withdraw a plea by consent, in a case (c), 

(fl) Svpra, p. 158. (6) Supra, p. 152, et seq. 

(c; Trespass quare clausum. The fourth plea was withdrawn by 
consent, costs of cause and reference were to be in the decision of the 
arbitrator, who was to hear and decide on the costs in the cause, as 
though the fourth plea remained; the arbitrator ordered a verdict 
to be entered for the defendant on the third issue (which was a justi- 
fication), and for plaintiff on the first and second issues, and that 
the plaintiff should pay the defendants their costs in the cause, and of 
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wherein the arbitrator had a discretion over the costs of the Withdrawal of 
award, and the arbitrator was silent upon the plea with* gen J 
drawn, it was held the arbitrator meant that each party 
should pay his costs of that issue. 

The finding of an arbitrator may appear inconsistent, Finding upon 
yet, if such finding be in accordance with the terms of the ficiency of. 
submission, it is sufficient (a). So an arbitrator may find 
upon the issues distributively or not, as he pleases (5). 

It is not necessary for the arbitrator to find the issues in 
any particular form of words, and if there be no other 
matters referred beside the cause or causes he may find in 
the language of the issues (c). 



the order and reference ; the arbitrator's silence as to the issue with- 
drawn, shows he did not mean to give the costs thereon to either 
party, and the meaning was, that the defendant should have the costs, 
in the same way as he would if the issues were similarly found on a 
trial. (Allenby v. Proudlock and Stotter, 4 Adol. & Ellis, 330, 
lord Denman, C. J.) 

(a) Williams v. Mouldsdale, 7 M. & W. 134. Action for use and 
occupation, plea nunquam indebitatus, and set off; a verdict was taken 
for the plaintiff subject to a reference, which was as to whether verdict 
should stand, and for what amount, or whether it should be entered 
for defendant. Arbitrator certified it should be vacated, and entered 
for the defendant on both issues, motion to set aside award for in- 
consistency, as to the finding of the fitin. indeb, and the set off, was 
inconsistent. The arbitrator has power to enter the verdict upon each 
issue, and having done so, his finding is conclusive. Parke, B. (136). 
Rule refused. 

(h) Bird v, Penrice, 8 D. P. C. 775. Declaration contained a count 
for horse keep, and a count for goods sold, defendant pleaded except as 
to 150/. I4a, Sd. non-assumpsit, and as to that sum payment in satis- 
faction, on reference arbitrator found ; on first issue ; verdict should be 
entered for plaintiff, and on second issue, as far as relates to the said 
1502.,*' I find for defendant, and as to the second, of said issues verdict 
for plaintiff, and assessed damages for plaintiff 14/. 4«. 9d., being the 
balance due to him." To set aside, plaintiff having been successful as to 
part of first issue only, arbitrator should have found it distributively 
as he did the second. Ck>urt thought the award sufllicient, (776). 

(c) Allen V. Lowe, and Lowe v. Allen, 4 Q. B. 68. The first cause 

H 2 
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Finding apon It is not necessarv for the purpose of giving validity to 

inues without -i/.i,. . , i 

damage!. an award for the arbitrator to give damages upon the 
issues he finds^ in favour of one, or the other of the parties, 
as where there is an issue which goes to the whole de- 
mand he may find upon the other issues without damages (a). 

General finding Where there are several pleas on the record, one of which 
is a set-off and another payment, and the arbitrator finds 
generally that nothing is due, and it is proved that no 
evidence was offered upon those pleas, such award entitles 
the plaintiff to a verdict thereon (6). But where the finding 
of the arbitrator is such that the Court cannot comprehend 
the meaning the arbitrator had in view, in such case the; 
will not interfere ( c). 



came on for trial at Liverpool, verdict was taken, with damages, 
by consent, subject to a reference, the other cause pending was also 
referred ; the first was for work done as an attorney, the other for 
negligence, &c. ; the arbitrator redaced the amoant of the verdict in 
the first cause, and in the second proceeded as folloivs, following the 
language of the pleadings on the first issue, that the said Edward 
Allen did promise in manner and form, &c. ; and on the second 
issue, that the said Edward Allen did do all that was requisite and 
proper in reference, &c., and that he did not conduct, &c. in 
manner and form, &c. 

(a) Savage v, Ashwin, 4 M. & W. 530 ; Warwick and Another v. 
Cox, 1 D. & L. 986, S. P. 

(jb) Woolfe V. Cooper, 6 Dowl. 617, Tindal, C. J. 

(c) Wood and Another, Assignees v. Duncan, 7 D. P. C. 91- The 
facts were as follows: assumpsit, money paid, money had and 
received, interest, and money due on an account stated, alleging the 
promises to have been made to the bankrupt; then there were 
another set of counts, laying the premises to the plaintifiTs as assig- 
nees ; pleas, first, as to the first four counts, except as to the sum of 
239'. IZs, 4d., parcel, &c. non-assumpsit; secondly, to the whole 
declaration that A. and B. were not bankrupts ; thirdly, to the first 
four counts a set off for money due from A. and B. before their bank- 
ruptcy; fourthly, to the said counts payment; fifthly, to same,&c., 
release ; Sixthly, as to SOl, 12s., parcel of the first four counts, pay- 
ment by two promissory notes ; lastly, to the last set of counts a 
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When the arbitrator gives general damages^ it means that 
the damages are assessed upon all the issues on which they 
could be (a). 

A hypothetical finding of the issues is sufficient to entitle H3fpothetical 
the parties to the costs of those issues (5). iuueif ^ 

An arbitrator has no power to direct a verdict to be Verdict, power 
entered, unless, he is expressly authorized, to do so, by the 
submission, and which authority must be conferred in dis- 
tinct terms for such direction by the arbitrator, unless au< 
thorized, would render the award bad (c), and where the 
authority is omitted; the presumption is, that the parties 
intended the proceedings should be by attachment for non- 
performance of the award (rf). " Where a verdict is taken 
at the trial, subject to a reference, it means that the parties 
consent that the arbitrator shall mould the verdict, which 



similar plea of payment. A verdict was taken at nisi prius, with 
damages, subject to an award, &c. ; the arbitrator directed the 
verdict for the plaintiff to be vacated, and that a verdict should be 
entered for the plaintiffs, on the first, second, fourth, fifth, and sixth 
issues, and for the defendant on the third and last. 

la) Hobdell v. Miller, 6 Binff. N. C. 292. 

{b) Beaufort (Duke of) v, Welsh, 10 Ad. & £. 527. Action 
was for alleged neglect on a special retainer of the defendant 
to saperintend, &c., with counts for money had and received, 
and account stated. Pleas ; first, non assumpsit ; second, denial 
of retainer ; third, as to part of the first count, did use care, 
skill, &c. ; fourth, and as to the other part, did use care and skill in 
examining bills, &c. ; fifth, as to money counts, set off. Award 
directed the verdict should be entered for the defendant ; that the 
first, second, and fourth issues should be found and entered for him ; 
that the third and fifth should be entered for the plaintiff. On objec- 
tion for inconsistency, Lord Denman, C. J., held there was no incon- 
sistency, the award shows there was no contract, but if there was 
one, then one of the alleged breaches of it was proved. 

(cl Citing Donlan t?. Brett, Lord Denman, C. J.; Hayward v. 
Phillips, 6 Ad. & £. 128. 

{d) Tmdal, C. J., Hutchinson v. Blackwell, 8 Bing,331. 
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Verdict, poirtr has been taken, and that the verdict so moulded by him, 
shall be taken to be the verdict which the jury have found: 
for this purpose, it is always taken at the highest sum for 
which it is supposed that the damages in any event can be 
awarded ; generally for the amount of the damages laid in 
the declaration : by such consent rule, it is never under- 
stood that the arbitrator is at liberty to award damages to 
any extent he pleases; the law will not therefore raise an 
assumpsit to pay any larger sum, than that whidi the 
arbitrator has power to award, and having awarded one 
entire sum beyond his authority, no assumpsit can be raised 
to pay that, or any smaller sum" (a). In a late case where 
the arbitrator found that the plaintiff was not entitled to, 
and that no money was due from, either of the parties, for 

Entering hqj matter in difference, the Court said, the meaning of the 

Terdict, mean- "^ , ^ ... . 

ing of. word verdict in the submission is, that where a verdict has 

on reference been entered for the plaintifi^ with power for 
the arbitrator to alter it, that if no debt be due to the 
plaintiff, then the verdict shall be entered for the defendant 
upon all the issues (6). 

Where the arbitrator directed a verdict to be entered 
for the plaintiff, and awarded a certain sum as damages, 
without'stating he made his award, of and conceroing the 
premises. It was held, that it appeared sufficiently, upon 
the face of tbe award, that the arbitrator had decided all the 
matters referred to him, had he used the words de premessis, 
there would be no doubt : tiie award is a general verdict for 
the plaintiff's damages, the meaning of which is that he 
found that sum due, after settling tlie accounts (c)» Where 
the arbitrator directed a verdict to be entered, and assessed 



(a) Vide supra, Le Blanc, J., Lord £llenborough, C. J. concurred ; 
Bonner v. Charlton, 5 East, 145. 
(6) Waddle and Another r. Downman, 1 D. & L. 560. 
{c) Gray v. Gwennap, 1 B. & Aid. 105. 



THE AWARD^ NECESSARIES TO. 167 

damages 20/., and ordered the defendant to pay the costs of 
the reference, the Conrt held the direction of the entry of 
the verdict, for the sum is tantamount to directing that that 
sum of money should be paid (a). 

In cases where there is no verdict entered, or directed to No order to 
be entered, but a distinct sum found, the Court will not 
proceed thereon summarily, for the defendant is not in con- 
tempt, until it be shown he has disregarded some order in 
the award (A), and it is necessary there should be an order 
^0 V^Jf to entitle a person to an attachment {c\ therefore 
the only remedy in such case is by an action upon the 
award (d). 

Where the defendant pleaded the general issue, payment Finding of an 
and a 8et*<rfF, and on the plaintiff failing to prove his cause o(^;^l^;[^^'''' 
action, the arbitrator directed a genera] verdict to be entered directed to bo 

^ entered. 

for the defendant, and it was objected that no evidence had 
been offered upon the pleas of payment and set-off. Tiiidal, 
C. J., said, *^ if no evidence has been offered upon the pleas 
of payment, and set-off, the verdict may be amended upon 
applicadon; for as the whole cause was referred with power 
to eater up a verdict, that is secundum suhjectam materiamy 
and as the arbitrator is put in the place of the jury he may 
find in the sasne way that a jury has power to do (e). 

Where * a cause Bnd all matters were referred, and the Assessment 
arbitrator award damages upon the first issue U., and on damages on 
the second damages 13«. 4rf., it was objected that as there ^® *>re*c^- 
was bat oae iH'each, that thereon, the verdict should have 
been entered, but as the award stood, it could not be. 



(a) Cartwright and Blackworth, 1 D. P. C. 492, Parke, J. 
(6) Edgell o. Dallemore, 3 Bing. 64 ; Scott and Another, Asugo^ea 
p. Williams, 3 D. P. C. 608, S. P. 
(c) Leaward r. Howey, 7 D. P. C. 318, Parke, B. 
{d) Mallen t?. Smith, 7 D. P. C. 394. 
(e) Woof 9. Hooper, 4 Bing. N. S. 449. 
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A.'IT??®"* Tindal, C. J., said, " why could not the verdict be entered 

of dottute "^ 

damages on for I4s. 4d.f and it was held (by the Court), that to set 

aside the award on this ground (award of damages on both 

issues for a single breach), would be straining to get rid of 

the justice of the case (a). 

Verdict for Where the particulars of demand are less than the damages, 

in°the p«ii" ^^ which the verdict was taken, the Court will set aside the 

cttlars of de- award, unless the plaintiff will consent to reduce the verdict 

mand. ' ^ 

Verdict for to the claim contained in the particulars (A). In another 

thanY^dln the ^^^* where matters in difference were referred with the 

declaration, cause, and a verdict was taken by consent, and the arbitrator 

found a larger sum was due, and directed a verdict to be 

entered therefore, and which exceeded the verdict laid in the 

Application to declaration, the Court reduced the verdict to the amoant 

enlar^e^the^ mentioned in the declaration, and allowed a judgment, &c, 

verdict. to \yQ g^ed out for the remainder, and Mansfield, C. J., 

intimated he was not clear that the arbitrator could not 

have applied to the Court to enlarge the verdict (c). 



(a) Smith, Administratrix v, Festiniog Railway CompaDy, 4 Biog. 
N S. 23. 

(6) Kenrick v. Phillips, 7 M. & W. 415. Reference; verdict was 
entered by consent for 500Z., the damages laid in the declaratioD, 
the claim in particulars was 431/. 68, and interest. The submissioo 
contained a power for the arbitrator to proceed ex parte in case either 
did not attend ; the defendant did not, and the arbitrator proceeded 
ex parte, and awarded that the verdict should stand for the amount 
for which it was entered on the motion to set aside the award. The 
Court appeared divided, but ultimately a rule was granted to set it 
aside unless the plaintiff would consent to reduce it to the amoant 
contained in the particulars of demand. (417.^ 

(c) Prentice v. Reed, 1 Taunt. 151. Verdict by consent, damages 
500/., subject to award of arbitrator, who was to enter a verdict, and 
settle the matters in difference, and direct what should be done by 
either party respecting the matter in dispute, and if he was of opinion 
V. had no right to seize the crops, &c. ; V. was to be at liberty to 
retain the amount which plaintiff was to have paid A., but the value 
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Where a verdict is taken at Nisi Prius, subject to a refer- Verdict at nisi 
ence, but through some mischance no award is made, the award made, 
first verdict must be got rid of before the parties proceed 
again to trial (a). The proper course in such case is to apply 
to the Court for leave to try the cause, notwithstanding the 
former verdict, but which may be waived by the consent of 
the parties (6). 



beyond tkat price, and the damages were to be paid to the plaintiff, 
and a provision that if A. recovered more from the plaintiff than the 
amount of such valuation, the difference should he repaid by the 
plaintiff out of the money, if any awarded to him. The arbitrator 
found, that the defendant was indebted to the plaintiff in 615/., and 
directed the verdict to be altered to that amount ; a rule was obtained, 
to reduce the verdict to 500/., and on payment of the award, satis- 
faction to be entered upon the judgment. " I am by no means 
clear the arbitrator might not have directed an application to the 
Court to enlarge the verdict to 615/ , and that the defendant should 
consent ; here the verdict is a mere form, and in substance an agree- 
ment between the parties." (157). Lord Mansfield, C. J., cur. ad tnUt. 
** It would be a gross fraud to alter the award to 500/., but in point 
of form, defendant is right ; the Court directed the judgment should 
be altered to the sum of 500/. damages only, and that plaintiff should 
be at liberty to sue out execution for 270/. 48. 9d., the sura which 
remained after deduction, 344/. 15^. 3d. from 615/." (Vide Bonner 
p. Charlton). 

(a) Evans v. Davies, 3 D. P. C 786. Motion, why verdict should not 
be set aside for irregularity ; by affidavit it appeared the cause originally 
came on for hearing in 1833, and was referred ; verdict taken for 50/. 
costs AOs.f subject to award of arbitrator; no award was made, and 
usual notice of trial was given for 1835. Defendant's attorney was 
absent from home until two days before assizes, and had not suffi- 
cient time to prepare ; it was moved on two grounds, first, that as 
no proceedings had been taken for four terms, a term's notice of trial 
was necessary ; secondly, as verdict* had been entered for plaintiff, it 
should have been got rid of before proceeding to trial, the proceeding 
is irregular. The first verdict should be rid of before proceeding to 
trial. Lord Abinger, C. B. (789). 

{b) Hall and Others v. Rouse, 4 M. & W. 24. Reference by order 
of nisi prius, which was obtained from the associate, who omitted to 
deliver it to the arbitrator until after the expiration of the time within 
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Verdict, award When a verdict is taken at Nisi Prius, subject to a refer- 
not made until , 

several terms eoce, and the award is not made until several terms after. 
It is not a matter of course, that the judgment should be 
entered up as of the term next after that at which the 
verdict was found, but such proceeding is a matter of special 
application to the Court, as in the case of a verdict, subject 
to a special case (a). Where there were several issues in a 
replevin suit was referred at Nisi Prius to an arbitrator, who 
found some of the issues for the plaintiff, and some fer the 
defendant, but ordered no verdict, or judgment to be entered, 
th,e Court of Common Pleas, on motion, refused to enter 
one (6). 

Verdict for Where the cause, and other matters are referred, and the 

larger amount 

than given at verdict is insufficient to cover the whole amount found, 

ni9i pnus. ^Yif; arbitrator may enter the verdict for the amount found 

in the cause, and the remainder for the matters in difference, 

so expressing it in the award, and though under the verdict 

the plaintiff might not have his remedy for the whole sum. 



which it was to be made, the parties met before the arbitrator, but 
the defendant refused to proceed. It was stated the cause would be 
set down again for trial ; and the plaintiff's attorney, under 1 Wm. 4, 
c. 22, s. 4, obtained an order to examine a witness who was very ill upon 
interrogatories, which was done, and defendant's attorney attended 
and cross-examined witness. No award was made, and no judgment 
entered on record on former verdict. Notice of trial was given, and 
the cause was tried, the defendant's counsel objected to the pro- 
ceedings, the cause being pressed on, was taken as an undefended 
cause. Rule was obtained to set aside second verdict. (25). 

" I am of opinion the rule ought to be absolute for a new trial, the 
order of reference is an admission that there is a verdict, and which 
must be rid of before cause is again tried. An order to examine a 
witness upon interrogatories would not necessarily be overruled, 
though a former verdict still stood, being made prospectively to a 
new trial in case verdict should be set aside. Examination of wit- 
nesses by defendant's attorney was no waiver." (27). Parke, B. 

(a) Parke, B., Brooke and Another, A.^signees of Smith v. Fearns. 

(6) Grundy r. Wilson, 7 Taunt. 701. 
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found by the arbitrator, yet for the amount found upon the 
matters in difference, he would have his remedy upon the 

When, by order of Nisi Prius, a verdict was entered, with Power to 

vacAt6 Terdict 

power for the arbitrator to reduce, &c., or direct a nonsuit, and direct 
it was held, that if the arbitrator directed a nonsuit to be °^^"^ 
entered, he should nevertheless decide the matters in difier- 
ence, and that if he did not, his decision was not final, and 
therefore bad. Parke, B., dissented, and said, ^' he did not 
see any difierenoe between the cause, and the matters in 
difference in a cause; they depend altogether upon the 
issues raised in the cause ; the arbitrator is to decide upon 
the matters in difference in the cause, but the parties have 
g^ven him power to dispose of the cause, by entering a non- 
suit; therefore, by the express contract of the parties, that 
is a good and valid end and determination of the cause, and 
therefore of the matters in difference in the cause." (5) 

It would seem, that, as a reference is a matter which 
originates in the will of the parties, and the submission or 
order of Nisi Prius is the declaration of that will, the terms 
therein contained declare their intentions. If those inten- 
tioDS are not in conformity with the usual custom, it can 
scarcely be said that for that cause any finding in the terms 
of the rule shall not be binding upon the parties. 

It is presumed, that when an arbitrator is selected, it is 
with the supposition that he is competent to carry out the 
intention of the parties, and yet it is often found, that 
through a mistake as to the law, error in calculation, excess 
of authority or ambiguous phraseology, the ends of justice 
are in a measure defeated, and in the latter cases, the parties, 
with respect to the matters in difference, are in the same 
situation as when they consented to refer. 



(a) Supra, p. 169. 

(6) By the terms of the order, the arbitrator was to be at liberty to 
reduce or vacate the verdict, or to enter a verdict for the defendant^ 
or direct a nonsuit to be entered, &c. (Wild and others v. Holt and 
Another, 9 M. & W. 162, vide supra, p. 197). 
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Power to In the case in question the cause was the only matter in 

and diroct diflfoienoe between the parties and the entiy of the nonsuit 
'^^'"'^* disposed thereof The cause and the matters in diflbrenoe in 

a cause must, as his Lordship said, be essentially the same, 
for unless there was a diflferenoe between the parties the 
action would never have been brought, and generally die 
entiy of a nonsuit is a determination of the action, ^ther 
fiom inability on the part of the plaintiff to establidt his 
right — ^fear of incurring additional ezpensefr— or oth» sudi 
reason. 

It is true the legal effect of the nonsuit is to end the par- 
ticular proceedings pending without touching the cause of 
the action, and to indemnify the defendant for the expenses 
of his defence, and though the proceedings (from whatever 
cause the nonsuit is directed) have to be commenced die 
novOf still it is the same action,^ i. e^ the matter of the action 
is the same, the writ and pleadings being mere technicalities 
for presenting the &cts in a tangible form to the Court. 
Surely it ¥rill be allowed tiiat the parties to the submission 
can present what &cts they please to agree upon for the 
decision of the arbitrator, and those facts might as well be 
the technicalities (t. e. the correctness of the proceedings, 
and the conclusiveness of the evidence) as the substance of 
the action — and in many cases such a mode might be par- 
ticularly adapted for the administration of equity between 
the parties, which is the very intention of a submission to a 
reference. Supposing the nonsuit to have been directed 
from an insufficiency of legal proof before an arbitrator, 
(where it must be recollected there may be meeting after 
meeting, and it must be supposed that all the evidence 
which it was in the power of the plaintiff to bring, would be 
brought;) in such a case, the entry of a nonsuit would be 
tantamount to the discontinuance of the action, and the 
settlement of the matters in difference ; or, on the other 
Inland, it might be, that the plaintiff being aware of the 
difficulties of his case, and what was the nature of the evi- 
deii^c^ h^ could bring, chose this particular mode of drawing 
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up the rule, for the purpose of testing the matter, leaviiur Po^«' ^ 

*i. i» i. . 1 f . 1 ^ , . vacate verdict 

toe case open for a future time, that the right of the parties, and direct 
if necessary, might be placed beyond doubt. nonsuit. 

Besides, it is conceived that general principles do not 
apply, when the parties have themselves pointed out a par- 
ticular mode of carrying out their intention ; the giving 
permission to enter a nonsuit, must have meant something 
or nothing, and it would have been an anomaly to first 
direct a nonsuit, and then say that the plaintiff has no 
cause of action ; the cause might exist, and be reduced to a 
moral certainty, and yet be incapable of strict legal proof (a). 

It, in such a case, would seem to be a contradiction in 
terins, for the arbitrator to say, a person has no cause of 
action, and that he has a cause, but which he has not 
adduced in accordance with the rules of law. 

The usual intention of a submission to arbitration, it is 
admitted, is the ending of the differences of the parties, and 
if that intention fails, through the use of wrong terms, it is 
right that those so consenting should suffer, for it is contrary 
to every rule of right, to say, that a person shall point out a 
particular mode by which he would have his right decided, 
and when it is decided in accordance with that mode, and 
found unfavourable, to say, '^ it is true I selected that mode, 
but the law says it was an improper one, and, therefore, I 
choose to abide by the decision of the law, acting in ac- 
cordance with its usual rules of construction. 

An arbitrator cannot, in any case, award a stet processus, stet processus, 
unless he has power over the costs (b) ; and where he does 
so without authority, his award is bad, and will be set aside; 
but where he finds upon all the issues, and then direo^s no 



(a) Vide gupra. Entry qf Nonsuit, 

(b) Hunt V. Hunt, 5 D. P. C. 442, Patteson, J. 
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stei proeesiut, further proceedings should be had {stet proce8sm)/m ikaX 

award of. ^ i /» t 

instance, the latter part may be severed, for the nnding 
upon the issues, is an event in the cause, and may be left to 
take effect (a). 
Two actions. Where there are two actions, and the arbitrator directs 

award of a 

gross sum and the proceedings to stay, and awards a gross sum as damages, 
ceedingsT' ^^ ^ Sufficient (i). An award, (in a case where a prosecution 
for a misdemeanor arose out of the same cause,) which 
directed a verdict of acquittal to stand, and each party to 
pay his own costs, and that the actions be discontinued, 
was held to imply a stet processus^ and was sufficient {e\ 



(a) Ward v. Hall, 9 D. P. C. 612, Coleridge, J. 

(ft) Wynne v, Edwards, 2 D. & L. 975, PoDock, C. B. 

(c) Blanchard v. Leley and Others; Rex 9. Blanchard, 9 East, 496. 
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The time for setting aside an award, is regulated by the 
statute of Wm. 3, (9 & 10 Wm. 3, c. 15,) but that statute Time for 
only applies to awards made in accordance with its directions, Jl^^^award"** 
in all other cases they fall within the rule of the common 
law, though the Courts, as far as possible, assimilate the 
practice. Before this statute, the Court had no power to 
set aside the award of an arbitrator, even for corruption, 
the only remedy against such an award, was by application 
to the Court of Chancery, usually the Equity side of the 
Exchequer (a) ; now, by the statute, the Court wherein the 
rule was obtained can set aside the award on such grounds, 
and it is the practice to interfere in other cases also (b) ; 
but the application must be made within the term next 
after that within which the award was made, and pubUshed 
to the parties (c). Before this statute, the parties could 
refer by a Judge's order, which might be made a rdle of 
Court, without reference to any statute, and in such case it 

(a) Veale v. Warner, 1 Saund. 327- 

(b) Supra et infra. 

(c) Zacchary v. Shepherd, 2 T. R. 781. " The motion (upon 9 & 10 
Wm. 3, c. 15, 8. 2) must be made before the last day of the term after 
the award. Lord Kenyon, J. (782). 

The next term meant by the statute has reference to that which is 
generally in legal proceedings considered to be the term. In law 
Essoign day is the first day of term, and all legal acts relating thereto, 
therefore an award made after Essoign day may be moved to be set 
aside on the term following. {In re Burt, 5 B. & C. (668). Lowndes 
V. Lowndes, 1 East, 276.) 

The statutes 9 6. 4, and 1 Wm, 4, c. 70, s. 6, abolishes the Essoigns 
day, and the terms commence and date from certain and specified days, 
and are not now moveable with the feasts, as theretofore. 
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would appear the statute is only declaratory of the comnum 
lawj as it existed in certain cases before (a). 
SubmisMMi by When the submission was by deed, the Courts of Com* 

deed and paroL t i i • i 11 

nion JLaw had no power to set aside an award, nor have 
they now, unless it contains a clause that the submission 
may be made a rule of Court {b}; so alpo where the sub- 
mission is verbal (c). (In these cases for corruption, ap- 
plication must be made to Equity for relief.) 
References by References by order of Nisi Prius are not regulated in 
priul ^ "*" accordance with the statute, but by the rules of the Court 
directing the order (J), t. «., within the time limited for 
moving for a new trial (e). Lord Tenterden, C. J., said, 
" the Court might not rigidly insist upon a compliance with 
that rule, if any sufficient grounds for asking the indulgence 
were shown ;" and this rule holds though all the objections 
are fair, and apparent upon the face of the award (/}. 
Where the defendant intimated to the plaintiff that he in- 
tended moving to set aside the award, the plaintiff thereon 
allowed a term to elapse, and then moved, the Court held 
that such a statement was no sufficient reason for delay {g^ 
When matters in difference are included, then the appli- 
Submissiou cation need not be within the first four days (A). Where 
pcrvrer"to make ^^ Submission contains an agreement to make it a rule of 
It a rule of Court, it must be made so in accordance therewith. 



Court. 



m 



(a) Ludas v, Wilson, 2 Barr. 701 ; Aston v. George, 2 B. & Aid. 
397. 
ib) Aston V, George, supra, 

(c) Ansell v. Evans, 7 T. R. 1. 

(d) Synge, Executor v, Jervoise, 8 East, 465. 

(e) Rawstom v. Arnded, 6 B. & C. 629 ; Lyng v. Sutton, 5 D. P. C. 
40, S. P. ; Hay ward v. Phillips, 6 Ad. & Ell. 123. 

(/) Sell©. Carter, 2 D. P. C. 246. 
iff) Manser and Heaver, 3 B. & Adol. 295. 
(A) Hayward v, Phillips, 6 Ad. & E. 128 ; Moore v. Butten, 7 Ad. 
81 E. 699, S. P. 
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order to empower the (yourt to interfere (a\ but it is not Subminion 

eontaining 

necessary that it should be made a rule of that Court power to inak« 
wherein the action referred is brought ; it may be made a court 
rale of any other of her Majesty's Courts of Record, but that 
Court alone can interfere, whereof the submission is made a 
rale (i), which may be done even after the award is made, 
though the opposite party have filed a bill in Equity, to 
restrain, or set it aside (e). 

When an award is sought to be set aside for extrinsic matr To set aside 
ters, application therefore should be made as soon as possible, trinsic mettcn. 
and when the facts are fresh in the minds of the parties, but 
when bad upon the face of it, it carries with it those cir- 
cumstances which go to its destruction, and therefore they 
may be taken advantage of whenever the opposite party at- 
tempts to enforce it ; whether by an attachment, or by an 
action (d) ; but in such case, the defect must appear upon 
the fiice; to show such matter, affidavits will not be 
allowed {e) ; (e. g>) to show what particular charges have been 
allowed (/), or that the defendant is a returned convict, 

(a) Gbapman v. Vaughan, 1 Bing. 87. 

(6) Lambert v. ilutchinson, wpra, p. 82 ; Kirkus v, Hodgson, 
3 Moore, 66. Reference at nisi prius, rule nisi, that a verdict might 
be entered for 40/. ; affidavit stated a verdict for 6/. had been 
entered, sabject to the award of an arbitrator, who refused to make 
his award. The reference to the arbitrator merely gave him a dis- 
cretioD to determine whether plaintiff was entitled to 6/., or a smaller 
sum. Held, Court could not entertain the motion until made a rule 
of Court. 

(c) Smith 9. Symes, 5 Mad. 75. 

W) Kerr v. Jeston, supra : Pedley ©. Goddard, 7 T. R. 73. 

{e) Holland o. Brooks, 6 T. R. 162 ; McArthur v. Kemble, 2 Ad. & 
E. 56, S. P. 

(/) Genshaw v, Germain, 11 Moore, 1. Action by an apothecary; 
arbitrator awarded 771', and allowed charges for attendance; on 
motion to set aside, because if action had gone on, plaintiff being 
an apothecary, could not have recovered. Held : award is conclusive 
on the face <rf it, and there being nothing there to warrant objections, 

N 
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had the plaintiff known it, be would not haye entered into 

the submission (a), or if the plaintiff had claimed no more 

than had been awarded, he should not have objected (6). 

Setting aside The Court will set aside an award for other causes than 

other causes Corruption, but in all cases the motion must be made 

t^ *''*'™^* before the last day of the term next after that in which 

the award is made (c). 

Statement of Where a case was stated for the opinion of the Court, the 

opinion of the judgment of the Court should be moved for within the time 

^^^' allowed. Parke, B., said, " it was in effect an application 

to set aside the award of the arbitrator, he has found the 

verdict should be entered for the larger sum, unless the 

Court interferes, and to attun that end, the motion should 

have been in time" (d). The Courts will not, except under 

affidavits could not be received, to show what particular charges have 
been allowed. 

(a) Affidavit that, defendant was a returned convict, and that, bad 
plaintiflf known it, he would not have entered into the submission. 
Aihitrator examined parties (die arbitrator swore he formied his judj^- 
ment independent of defendant's testimony). If defendant's testi- 
mony had been the ground of arbitrator's proceedings, it possibly 
might have been a ground for entertaining this motion. TindaljCJ* 
(Smith V. Sainsbury, 9 Bing. 31). 

{b) Where costs were to abide the event, and on award, the 
defendant made an affidavit that had the plaintiff claimed no more 
than was awarded, he would not have defended the action. Held, 
he should have tendered the amount which was due, he knew what 
sum he had paid. (Application was to review the taxation on these 
grounds, the Master allowed the plaintiffs the costs). " We have no 
power to :grant this rule, the arbitrator decided the whole case upon 
the merits, and in so doing has determined the particular rights." 
(Smith V. Eldndge, 4 Ad. & £. 66, Denman, C. J.) 

(c) At a meeting whereat the defendant closed his case, and 
a day was appointed to hear the plaintiff's reply, but no notice of 
such meeting was given, and the arbitrator made his award ; held, the 
application to set aside the award must be made within the term next 
after the award is made. (Hemsworth v. Bryan, 14 Law Jour. 36)' 

id) Anderson v. Fuller, 7 D. P. C. 62. 
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very particular cases, allow any extension of the time (a) ?t»*«ofc«? 

. "^ . for the opinion 

given by the statute to set aside the award, where a motion of the Court. 
was made on the last day but one of the term for leave to 

(a) Application by defendant to plaintiflfs clerk to make affidavit 
of execution of submission, and waiting an answer, was cause of 
delay ; and a term passed, held no sufficient reason for delay. C^met 
V. Ogden, 7 Bing. 258). 

The rule was enlarged, by consent last term, when defendants 

woold have been in time for correcting any mistake they had fallen 

into, the rule was discharged for a technical objection. A fresh rule 

nisi was obtained, and it was objected the Court could not grant a 

rule after the end of the term subsequent to the making the award. 

Hie submission is by nisi priua, and a verdict taken subject to award, 

the case« therefore, is not within the statute of 9 & 10 Wm. 3. " I 

am of opinion that the time limited in the statute is not imperative 

on the Court, though I think a very strong case should be made out 

to justify a deviation from the usual course, and this is such a case. 

The role was obtained in due time, and questions were raised on the 

face of the award by the arbitrator, in accordance with the terms of 

the submission, the objections to the rule were of a strictly technical 

nature, and if taken before the rule was enlarged, would have been 

cored. The danger of allowing a new moticm where the party or his 

attorney has made a blunder at first was much pressed. I think it 

would be conclusive where the material^ are originally defective in 

substance, but not where there is a mere slip in form." Patteson, J. 

(Sherry v, Okes, 3 D. P. C. 360, et seq>) 

Perring v. Keymer, 3 D. P. C. 93. Motion was to set aside an 
award under the 9 & 10 Wm. 3, on the last day but one of the term, 
the difficulty was, the submission was not made a rule of Court ; the 
successful party had obtained possession of it, and would not make it a 
rule of Court, in order that the first term after award might pass by ; 
several attempts had been nuule to obtain the possession ineffectuaUy. 
" You may make your motion next term, and if a rule nisi is granted, 
it will be dated as of this term." Williams, J. (99). 

Ex parte Todd, W., W. & D. 577. Application why an attorney 
should not show cause why he should not make an affidavit of execu- 
tion, that a deed of submission might be made a rule of Court ; it 
was required that cause might be peremptorily shown, otherwise the 
rule to set aside would not be in time ; the rule was granted for 
the attorney to show cause why he should not make the affidavit. 
Littledale, J. 

N.2 
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move on the last day. Maule, J., refused, and said '^ it 
would, in effect be the repealing of the statate" (a). 

Modon to set When the motion is to set aside the awaid for matter ex- 
aside an award . . j 
for matter ex- trinsic, it should at least appear, that the applicant requued 

*™"**^ the arbitrator to adjodicate upon the matter in dispute, as to 

point out the clause in the agreement which ezpresslj re- 
quired the arbitrator to adjudicate upon that particular 
part, and which the affidavit also should state (6). 

AppUcation to In the case of Kennard v. Harris (c) the Court held diat 

arbitrator to - - . ■ -• i i /• 

decide inter- the acceptance of the costs precluded the party tiom moviDg 
to set aside the award, for the acceptance of the costs, was 

Acceptance or zt^ 

payment of an admission of its validity. In Bartie ▼. MutgraM)e(a)t 
which was an application for the Master to review his taxa- 
tion, the costs having been paid, and it was found after- 
wards that the arbitrator had committed an excess of 
jurisdiction. Patteson, J., said, ** he did not see how he 
could interfere, and that the application should have been 
to set aside the award pro tanto^ and that the fact of having 
paid the money awarded, did not appear to him to make 
any difference, or prevent the motion being made." (The 
rule nisi was granted). (^) 

If the principle, as laid down above, in Kennaird v. 

'. Harrisj is the correct one, and which appears to be 

so, it is difficult to understand how a distinction can 

be drawn between the acceptance and the payment of the 

costs, for in both cases the act is a voluntary one, on the 

(a) In re Evans v, Howell, 4 M. & G. 769. 

(b) Pinkerton v. Carton and Another, conirh. Two actiona were 
referred, one for work and labour, the other for damafj^s, on a bond 
for not fulfilling a contract, whereon damaja^es were found but not to 
the amount of the contract. (Abbott, C. J.) 

CO 1 fi. & C. SOl. 
(rf) 1 Dowl. N. S. 326. 

(e) Cause does not appear to have been shown within the tenns 
next after the award was ^lade. (S. B.) 
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part of the acting person, and, therefore, the acceptance of AeoepunM or 
costs can be no more an admission of the validity of an ^^^n^- 
award, than can the payment, and in either case, there might ^®^* 
have been partiality, or corruption unknown to the parties, 
and which, if the motion was made within the proper time, 
would be sufficient to vacate the award ; so it could not be 
answered, that the payment of the costs, or compliance with 
the matter of the award, was enforced by compulsory 
means, for if there is a defect on the &ce of the award, it 
woold be a sufficient answer to any proceeding to enforce 
the award, whether by an attachment, or by an action (a). 
The payment of thd costs would seem to acknowledge, that 
thongh the award on the face appears defective, yet that the 
finding was in accordance with the intention of the parties, 
and by the payment of the costs, the objection was waived; 
bat it is doubtful if the principle is open to a larger con- 
struction, for it might be, payment was made, or the 
acceptance, was by a person who bad a knowledge of such 
extrinsic circumstances as would go to the destruction of 
the award, and if the rule, without qualification, was 
allowed to stand, it would be enabling a person to take 
advantage of his own fraud* 
It is therefore submitted, that for all defects apparent Rni«» payment 

of cost, effect 

upon the face of the award, an acceptance or payment of the of. 
costs, or thing awarded, authenticates the award, and would 
be conclusive against the parties, but it would not be where 
the matters were extrinsic. In that case the acceptance, or 
the payment would be in ignorance of the circumstances, 
and therefore, the party would not be bound thereby. 

In all cases where a rule of Court is applied for, to show Statement of 
cause against an award, the short grounds on which it is obtwtioBTin the 

^,_^,^__,^______,,__,,..,.,.,__.^_._...._,^^.,___..,.^..,..,__,,,.,^. rule nisi. 

(a) Kerr v. Jeitoti, supra. 
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^**J*^*^ applied for, must be stated therein(o), and, in the Court of 
obieetion in the Common Pleas, it must appear to be drawn up, upon 
reading the rule of Court (i), so a copy of the award 
should be appended thereto. The Court have no power, 
where the rule is defective, to amend it (c). 
Arbitrator Where the misconduct of the arbitrator prevents the pro- 

order of refer- duction of the original order of reference, the Court will 
allow a duplicate to be made a rule of Court (rf) ; so a party 



ence. 



(a) Smith v. Briscoe, 11 Price, 57. In future where a rule to show 
cause is obtained in this Court to set aside an award, the seTeral ob- 
jections thereto intended to be insisted on at the time of making 
such rule absolute shall be stated in the rule to show cause. By the 
Court. (4 B. & Aid. 539.) 

Staples V. Hay, 15 Law Journ. 60. A statement that the ground 

of motion (in a rule nisi) to set aside an award, was that the arbitrator 

had exceeded his authority is insufficient, unless the affidavit points 

out some specific defect, and Wightman, J., said, ** he thought it was 

very convenient such rule should be observed, for nothing is so dim- 

I) 

cult sometimes as to ascertain a matter which may seem an excess. 

(&) Christie v. Hamlet, 6 Bing. 195. 

(c) The rule for setting aside the award was drawn up on reading 
the affidavit of the clerk of the barrister who made it, and no copy 
was annexed to the affidavit ; it was not drawn up on reading the 
award nor was there any reference to it upon the face of the afiidant, 
and the award not being before the Court no objection to it could be 
considered. It was then contended, the Court would allow the role 
to be amended : " We have no power to make this amendment,— 
there are two objections to this rule, first, the drawing up the rule on 
reading the affidavit of the clerk to which no copy of the award was 
attached, and not on reading a copy qf the award j secondlyi rue 
should have been drawn up on reading the record and the declara- 
tion, one objection being, it appears, on the declaration, i^^ 
(Queen*8 Bench) the rule for setting aside a verdict is drawn op 
without reading anything ; in the Common Pleas, on reading recoro» 
as a verdict is taken subject to arbitration, I think I may look at tne 
record as I could on a motion for setting aside a verdict. (Sherry 
Oke and Others, supra, Patteson, J.) 

(rf) Thomas v, Philby, 2 D. P. C. 145. 
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may. on aflSdavit, obtain a rule to show cause why the other Party ktepitut 

V rrn, back order of 

party should not produce the order of reference (a). The reference, 
rule for moyinff to set aside an award, applies not to the To set aside 

° , '^'^ not under 

term where the submission was made a rule of Court, but to statute, 
the term next after the award was made and published, and 
of which a letter, stating that it would be set aside, is 
suflkient eyidence. 

To take the case out of the ordinary rule, that applica<- 
tions to set aside awards, not under the statute, must be 
made within the time for moving for a new trial, should 
show clearly to the Court the reason why the application is 
made so late (6) ; under which rule fall those causes which 
are referred at Nisi Prius, unless matters in difference, are 
referred also. 

When a rule has been obtained to set aside an award. Objections 

appearing upon 

the Court will presume the objections taken upon that nile, the rule, 
are all which can be taken to the award (c). The rule to Grounds of 
set aside an award must state the grounds of the ob- ,tate of. ' 
jection(c{); and it is insufficient to state, as grounds of 
objection, that the award is not final, that the arbitrator has 
exceeded his authority, that the award was uncertain, that 

(a) Boston (Lord) v. Mesham, 8 D. P. C. 867. 

9) Reynolds v. Askew, 5 D. P. C. 682. ** The cause was taken down 

to trial, and before trial referred by the agreement of the parties : the 

question, was, whether the application was under the statute or 

under the common law jurisdiction. It was said the first positive 

information which showed ground for setting aside the award, was 

obtained in February, and by a Judge's order proceedings were 

stayed until Easter Term. It is then the Court first has jurisdiction, 

the conditions of the statute has not been complied with, and the 

case is not a matter for the decision of the Court at Common Law, 

for it is not shown when the award came to hand, nor sufficiently 

that the applicant did not know the grounds on which he seeks to set 

aside the award until February, either way the application is too 

late." (Coleridge, J.) 

(e) Lord Ellenborough, C. J., in re Hillyer v. Snook, 2 Chit. 266. 

(<Q Supra, p. 181. 
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» 

^nnadM of tlie arintnitor had not decided upon fiU iiialler» r^ned to 

ob)ectiOD« 

itatement of. him (a). The object of the rule is, that parties may not 
mmder aboat in search of the defects relied upon by their 
opponents (b). 
Order of re* Where the submission is silent, as to making it a rule of 
taininff dme Court, and the order of reference onlj says the award may 
^i^I^^ be made a rule of Court, in such case the aubmiasion may 
of Court be made a rule of Court (c). 

To set aside If, on a reference, either, by the terms of tlM rule, is pre- 

reference. chided fiom going into evidence of matters of which he is 

desirous of trying; his remedy is, to move to set aside the 

order of reference, (he cannot impeach the award) (dy 

Statement of Where a rule was obtained, and a &ct stated, which was 

Mct suDDOsed 

to be nippiied supposed to be suj^rted by afiidavit, but was found not to 
y afldayiu ^ ^^^ ^^ application was made that an aflMavit of the mat- 
ter might be filed, the Court ex{»reased a great disdnermatioo 
to depart from the graaeral rule, but granted it, on oonditioa 
that the affidavit should be sworn and filed the same nij^t(4 
Copies of 1^. When affidavits are used to set aside an award, if re- 
tion for. quested to be filed at the time, the Court will direct them 

to be, and it must be so stated in the affidavits ; an applica- 
tion that the defendant should be supplied with copies is 
insufficient, and the Court will not interfere (/> 
Rule nisi, Where the rule, (which is a six days' rule,) was obtained 

what* , , 

on the last day but five of the term, on application that 
cause might be shown on the last day of term, instead of 
the next term, the Court held, if very special reasons were 



Ca) Gray v. Leaf, 8 D. P. C. 656, vide Meaby v. Proudlock, 
4 D. P. C. 56. 
ib) Alderson, B., Dunn v, Warlters, 9 M. & W. 293. 
(c) In re Story, James v. Robrason, 7 Ad. & E. 602. « 
{dy a Ghit. 39» note, citing 3 Taunt. 378, 432. 
Ce) Perrin r. Kymer, 1 Har. & Wol. 20. 
(/) Pilmore t?. Hood, 8 D. P. C. 21. 
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mged oti sopport of the application» it would be^gtanted, 
not otherwise (ay 

When an action is brought in one Court, and it is agieed Making caum 
the submission shall be made a rule of another Court, the ther Coort. 
mle will be made absolute in the first instance if it has 
already been made a rule of the Court wherein the action 
commenced (A). In re Webh and Others (c), Pattesoo, J;, 
held that where the object was to set aside an award any ' > 

part of the agreement without the enlaigement might be ^ 

made a nde. of Court, and his Lordship stated that the 
practice had been different, but that it was a bad practice, 
and the sooner it was discontinued, the better, but that if it 
was sought to enforce the award, the case might be different 

Leave to enter up judgment on a verdict reduded by an h^e to wtet 
award, is absolute in the first instance (cQ, and when made a on r^er^ 
rule of Court the plaintifl" is, without motion entitled to the jjjf^ ^ " 
pwtea (e). Where application was made to llie Court to dia- Applicttion to 
charge a rule of Nisi Prius on the ground that a thkd peison ^'^ll^ri^ 
had consented to join in the reference, and refused, it was 
objected, the motion should have been for leave to enter a 
verdict, on hearing that rule, the Court would have enforced 
terms. Tindal, C. J., held the rule may be moulded to 
meet the justice of the case when the plwitiff applies for 
leave to tiy a cause, it is a more just application than that 
which he should have applied for (/). 

Where a personal knowledge of an award and of a ride of Senrioe of 
Court was brought home to both the defendants, it was 



(a) Arthur v« MarshalU 8 Jurist, 1011. 
{b) Miller, Administrator of Crawfield, 9 D. P. C. 124. 
(c) I D. N. S. 331. 

{d) Higginson v. Nesbit, 1 B. & P. 97. 

(e) Grimes v, Naish, 1 B. & P. 480; Borrowdale v. Hitchener, 
3B. &P. 241, S. P. 
(/) Bacon v. Cress well, 1 Hodges, 1 87* 
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beU mifficienty and to be equivalent to a personal semoe 
in the ordinaiy way (a). 
CotuofnotioB The co6t8 of a rule to set aside an award, are costs in the 

to t6t asidA 

awanL cause, and a good reason for such rule is, that there is no 

yerdict until the discussion on the award is over, so all pro- 
ceedings until then are stipulations in the cause (6), and 
where, on the discussion of a rule upon technical grounds, 
which were held sufficient, if there is an objection also upon 
the merits, the part^ may argue thereon, if the opposite side 
refuse to allow costs (c). 



(a) In re Bower, 1 B. & C. 264, vide tupra. 

(b) Goodall o. Ray, 4 D. P. C. 3, Coleridge, J. 

(e) Coleridge, J. In re Chambeilain, S D. P. C. 687. 
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The power which an arbitrator has over the costs of the Cotti. 
caose, as well as over the cause itself, emanates from the 
parties themselves, and it was said (t. e. of the reference), if 
no directions are given in the sabmission respecting the No deciiions 
costs of an award, they are to be paid by both parties 
eqaaUy(a); but in a case where the arbitrator intimated 
verbally to the parties that each was to pay his own costs, Costs when the 
to which they acceded : upon the cause being referred ^ oer^. 
back to him, the arbitrator gave no direction (in this case 
the arbitrator had to certify for what amount the verdict 
^vas to be entered), on motion to compel the prothonotaiy 
to review his taxation, he having refused to allow the costs 
of the second reference, the Court made the rule absolute (b), 
the reason of the distinction between these cases is, that in Reuons of 
the latter the arbitrator had merely to certify in which cade tween award 
the proceedings before the arbitrators are considered, as certificate, 
before the Court, and consequently the costs of the refer- 
ence are costs in the cause (c). 

Where the submission is silent as to the costs of the cause, Subtnission not 
the arbitrator has power to award them (cQ, for it is an act costs, effect of. 
consequent upon the authority conferred upon him for 



(a) Groves v. Coz, 1 Taunt. 165, Mansfield, C. J. 

iff) Mackintosh v, Blyth, 1 Bing. 269. 

(c) Pollock, G. B., " A certificate is the mere expansion of a cause, 
and as no award is to be made, the costs are to be taxed in the same 
manner as in a cause, but in the case where the arbitrator is to make 
an award, the costs in the cause are those incurred up to the time of 
the reference." (Brown v. Nelson, 14 Law Jour. 63). 

(rf) Suprop p. 16. 



188 THB LAW 09 AWABOS. 

Sabminioniiot determining the cause, and the insertion of a direction as to 

costs, eflPe<S of. ^^ ^^^^ ^ A restriction of his power of allowing the costs 
at his own election (a)» which principle was recognised 
in the case of Whitehead and Others v. Firth (i), wherein it 
was said, '^yet the omission could not be considered as 
giying him a greater power to award casts as between 
attorney and client than he would have had if the power 
over the costs had been generally mentioned in the submis* 
sion," in which case the costs would be between party and 
party. In the case of Bradley v. Tunstaw (c). Eyre, C. J^ 

Costs, general said, that as a reference to arbitration was entered into for the 
convenience of both parties the expenses ought to be borne 
by bothy and as a provision for the costs of the reference is 
generally made in the rules of reference, the omission is a 
strong aigument to show they are not here intended to 
abide the event of the arbitration, from which, and the cases 
above, it may be collected, that when the costs are not 
mentioned in the submission or order of reference, the 
arbitrator has power over the costs of the cause, but that 
the costs of the reference are to be borne by the parties 
mutually. 

Arbitrator to It was said that where the power of awarding costs is in 
the discretion of the arbitrator he may award a gross sum for 
costs (J), or that one party shall pay the other such costs as 
shall be allowed by the Master upon taxation («), or he may 
award them generally, in which case the taxing officer of 
the Court will assess them (/) ; in some cases the arbitrator 
is bound, by the terms of the submission, to assess the 



(a) Roe V. Doe, 2 T. R. 644. 

(b) 12 East, 166. 

(c) 1 B. & P. 35. 

(d) Shepherd o. Brand, Ca. temp. Hard. 53. 
(tf) Winter ». Garlick, 1 Salk. 75. 

(/) Dudleys. Nettlefold, 2 Stra. 737 ; Fox v. Smith, 2 Wils. 267. 
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coste (a). Though it is said the arbitrator may award a ArWurtorto 
gross sum for costs, that is meant the costs of the cause. In 
Turner v. Nore (6), it was held that it was no grounds for 
setting aside an award, because the arbitrator had g^ven 
more costs than, by calculation, they would amount to. In 
Broadhursi v. DarUngton {e\ where a bill of costs for ma- 
naging an estate was referred to an arbitrator, with power to 
obtain the assistance of the Master to tax it, and the objec- 
tion was, that too much was allowed for certain items, and 
that the matter should therefore be referred back to the 
arbitrator. Lord Lyndhurst, C. B., said ** if the arbitrator 
intended to adopt the proper rule, and did not, the award 
was not his, but the only question was, whether the rule 
adopted by him was the correct one, which it was found to 
be," and the rule was discharged. This case, in some de- 
gree, would seem to impugn the doctrine laid down in 
Turner v. Rose^d), for the bias of his Lordship's mind 
seemed to be, that, on such a reference, the arbitrator was to 
be guided by the formulae usually adopted by the Courts — 
but both Turner v. Racy and Broadhurst v. Darlingtofiy 
appear opposed to the case of Shepherd v. Brand {e)y as 
also the case of Robinson v. Henderson (/), wherein the 
arbitrator awarded a gross sum for the costs of two actions 
of the reference, and for making the award, which the Court 
held was bad, as he should have specified a distinct sum in 
respect of each. It is presumed the discretion of the arbi- Discretion of 
trator is a discretion to be directed in accordance with the ^^gj^'*"^^^^ 
principles of law, for we have seen that where he makes an ^^y executed, 
error so u i anifested ly wrong as to amount almost to mis- 
conduct, the Court will grant relief {g) ; so also the Court 



(a) h^ra. (ft) I Lord Kenyon, 393. 

(c) 2 D. P. C. 38. (rf) Supra, 

(tf) Uhi supra. (/) 6 M. & S. 276. 
{y) Supra. 
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DiMsreCion of 
the arbitrator 
must be reason- 
ably executed. 



Reference of a 
cause on the 
usual terms. 



Abide event, 
when. 



Award 
mutually ad- 
vantageous. 



will vacate the award for any excess, as an award of costs, to 
be taxed as between attorney and client (a). It may be 
therefore said to be a rule that, where the costs are left in 
the discretion of the arbitrator, it means a reasonable discre- 
tion, or it might be, the matter of the award would be found 
for one person, and be greatly coanterbalanced by an award 
of costs against him, for exceeding it in amount, or, wUdi 
could at law have been recovered, even if a verdict had 
been found for the party. 

Where a cause is referred on the usual terms, it is always 
understood to mean that the costs of the cause shall abide 
the event of the award, of the reference in the discretion of tbe 
arbitrator. Where the provision is generally, that the costs 
shall abide the event of the award, the costs of the reference 
are included ( b) ; but when the order of reference, or the 
submission is silent as to the costs, the arlutrator can give 
directions as to the costs of the action, but not of the refe* 
rence {c\ of that, each must pay his own costs (d). When 
the submission contains a general power, that the costs shall 
abide the event of the award, it means the costs of the 
cause, of the reference, and of the award {e\ and the event 
is not the decision of any particular issue, but of the action 
generally (/). Where the arbitrator awards a certain some* 
thing to be done by each for the advantage of the other 
(the costs abiding the event), in such case each would pay 
their own costs (g). In Jones v. Potvel (A), Coleridge, J., 

(a) h^ra (6) Supra, 

(e) Taylor r. Gordon, 2 Moore & S. 725 ; Firth v. Robiiubii, 
1 Bar. & C. 277; Rolls Abr. (K ) 13; Bell v. Bellsoo, 2 Chit. Rep. 
157. (4) Grove v. Cox, 1 Taunt. 165. 

(e) Wood V. Kelly, 9 East, 336 ; Watson on Awards, p. 124. 

(/) Harrison o. Duckworth, supra:. Reeves and Another v. 
McGregor, 9 AdoL & Ellis, 981, S. P. 

{g^ Yates ©. Knight, 2 Bing. N. S. 277. 

(A) 6 D. P. C. 483. Costs and Charges, &c. to abide the event 
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hekl, where there are several actions referred and the costs ^^^ 

mutually ad- 
are to abide the event of the award that must mean the Tantageous. 

event as to each particular action, distributively, the object 
was not merely to take away the discretion of the arbitrator 
as to the costs, but to make them follow in the course of 
law, but which would be frustrated, if the consequence of a 
partial finding was, that no costs were to be paid at all; gene- 
rally, when all costs are to abide the event, as well of action 
and other matters, reference, &c., the Courts are bound by 
the words of the submission, and have held, no costs are 
payable, unless every thing be dedded one way. This 
case stands on its own ground. 

The event of an award, means the legal event (a), and, Cotu abiding 
therefore, in all cases where the costs are dependant upon 
the event, the arbitrator must make a legal determination of 
the acticm, or the awanl would be bad ; when his decision 
contains a legal event, and the action is determined thereby, 
the award carries costs, in the same way as a judgment, or a 
verdict Where a payment was made into the Court, and Payment into 
the arbitrator awarded the plaintiff had no claim beyond, it ' 
was held the defendant was entitled to the costs of the action, 
and of the reference (6), Parke, B., saying, " the money 
paid into Court, was as though it was struck out of the 

of the award ; by the award the plaintiff was directed to do aome 
thinj^s, and the plaintiff others. Arbitrator directed the costs to 
be paid by the defendant, application was to set aside the award, 
&c. " As regards costs, we think the defendant is right, for as the 
award is drawn, he may have gained more by the award than the 
plaintiff, and the agreement of reference makes no provision for 
costs in the event of an award like the present.'* Denman, C. J. 
(Boodle V. Davis, 3 Ad. & E. 206). " Where all matters in difference 
are referred, it seems under such an order each party must pay bis 
own costs, unless every thing is found in favour of one." 
Patte8on,J., 208. 

(6) Vide supra. 

(c) Davison v. Garret, 2 D. P. C. 624, supra. 
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PayiiMiit into declaration, and, therefinv, was no longer a matter in dtf- 
ference." Payment into Court is an admission, that, to that 
amount, the defendant is wrong, and is, therefore, liable to 
pay the costs up to the payment of the money into the 
Court (a). 

Where also a sum is awarded beyond the payment 
into Court, but which, together with the payment, does 

Finding under not amount to 20^, the costs are taxed upon the lower scale(i). 
Where an action by executors was referred at Nisi Prius, 
and the arbitrator decided against their claim, it was held the 
defendant was not entitled to the costs, for if a verdict had 
been fouml against the plaintiffs, being executors he would 

Reference by not, and that a reference places them in no worse posi- 
tion (c). Where trespass was brought for pulling down gates, 
for an assault, and to all the counts but one, justification 
was pleaded under different rights of way, and to the 



(a) Payment of 42/. into Court, all matters in difference were 
referred. Award directed payment of W. 3^. lOd. in addition, and 
each to bear their own expenses. " If I could perceive this was a 
reference of the cause, I should say the rule should be dischai^ged, 
(which was to tax costs on taking money out of Court). By paying 
the money into Court the defendant admits he is so far, wrong, then 
up to that time the plaintiff* is entitled to costs." (Stratton v. 
Green, 8 Bing. 430, Tindal, C. J., vide Taylor v. Lady Gordon, 
9 Bing. 570, which was a reference of the cause). 

(b) Wallen v. Smith, 6 P. D. C. 103. Two pounds were paid into 
Court on a plea of set ofi^, cause was referred, and it was agreed 
that he in whose, &c., should enter up judgment as if a verdict 
was obtained ; the arbitrator found 1000/. above the money paid into 
the Court, and the Master taxed the costs upon the higher scale. 
On motion to review taxation. Lord Abinger, C. B., said, " I am 
inclined to think there is a recovery of less than 20/. within the terms 
of the directions to the taxing officer. It is a recovery by process 
and judgment ; the word recovered applies generally to all cases in 
which a party does not recover more by his process than 20/." 

(c) Highman and Another, Executors v, Kassel, cited 3 T. R. 139. 
This case was before the statute making executors liable for the costs 
of actions brought by them, 3 & 4 Wm. 4, c. 42, s. 31, et vide 
tvpra, p. 35. 
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wiiole not guilty, the arbitrator found a right of way, but <^^ tiA^i^ 
a £fierent one to that, set forth by the defendants, and 
awaided.5«. as damages for the assault, the Court held^ the 
jdaindff could recover no more costs, than damages, the 
arbitrators* award not being tantamount to a Judge's certi- 
ficate itfKder 22 & 23 of Car. 2, c 9 (a). 

Where the plaintifiTs demand was ori^nally under 40«., ^^^Jf^^*^ 
and fiom the award of the arbitrator it appears it might 
have been recovered in a Court of conscience, it will not 
deprive him (plaintiff) of his costs, for the event of the 
award is in his fiivour(6), and to overset the principle 
}Xt>vi»on should have been made in the submission. Still, 
though the {Manciple is so far favourable, yet there is the 
construction of a statute antagonist thereto, and, as an award 
is in the nature of a judgment, it will of course follow those 
rules which relate thereto, therefore, if by the award the 
case is -bro ugh t widnn any Court of Requests* Act,, the 
plaintiff can be deprived of his costs, if the defendant applies 
promptly for a su^estion; in the case of Bipperley v. 
Layng (a), where the defendant allowed a term to elapse 
before he made application therefor, the Court held he 
was too late, and that, though the plaintiff had not signed 



(a) Swinglehtirst 9. Altham and Another, 3 T. R» 13S, et wk,'^ 
Ward V, Mallinder, where the finding was that the trespast was 
wilM, 5 East, 489. 

{b) Da7 V. Meams, 2 Chit. Rep. 156 ; Watson o. Gibson, Tidd. Plrac. 
875, sixth ed. ; Bntler v. Gmbh, cited 3 T. R. 139 ; et vide Holden v. 
Newman, 13 East, 161. 

(c) 4 Bar. & Cress. 863, Watchhom v. Cook, 2 M. & S. 348, and 
CalTert v. Everard, 6 M. & S. 510, were cited, but Bayley, J., held that 
they did not establish that a defendant was always in time until final 
judgment ; they merely decided that application after judgment was too 
late : so Keene v. Deeble, 3 B. & C. 491, which was a case occurring 
under 43 G. 3, c. 46, s. 3, wherein it was held reference to arbitration 
took the cause out of that statute, and it was argued by analogy it 
should apply to this case, in that case the point was not noticed, as 
the application was held to be made too late. 
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Replevin sait» final judgment Where an action of replevin was referred 
re erence o . j^^f^j^ lasne joined, in which the defendant avowed as land- 
lord for rent in arrear, and the arbitrator made his award in 
favomr of the defendant, it was held he was not entitled 
to double costs under 11 Geo. 2, c. 2, c. 19, s. 22, for the 
plaintiff was neither nonsuited, had discontinued, or had 
judgment signed against him, if the arbitrator had awarded 
a discontinuance it might have made a difference (a). 
Matter which Where an inquiry is to be made, or something is to be 
of one of the done, which is manifestly for the benefit of one of the 
parties only, parties, such costs, will be considered as the costs of the pro- 
ceeding, and if the submission is silent as to the costs, the 
party to be bene6tted will have to bear the costs (i). 



(a) Gumey v, Bnller, 1 Bar. & Aid. 671, at to a dlscontinnance, 
see Learning v. Feamley, 5 B. & Add. 403. 

(b) Reference is equivalent to a trial, and this case (nothing wbb 
said in rule for the new trial of the costs of the first) falls within the 
rule laid down in Smith v. Haile, (wherein plaintiff having foiled io 
the first trial, through the imperfect statement of a special case, the 
costs of the first trial were refused). (Summers v. Formsby, 1 B. & 
C. 99). 

Where in an action of trover the pluntiff recovered a verdict for 
the full amount of the damages, and consented to take back the 
goods converted in reduction of damages, subject to the inquiry of 
an arbitrator as to their deterioration, which amount, together with 
the costs of the cause, were to be paid the plaintiff: the order was 
silent as to the costs of the reference. Held, that the costs of the 
reference were substantially costs in tiie cause, the whole proceeding 
being for the benefit of the defendant. (Attenborongh o. Tregoning, 
7 Bing. 734). 

An award to pay a sum of money, or to deliver certain wine. 
The defendant failed to deliver the wine, alleging sale, whereon the 
plaintiff consented to receive the proceeds. The attachment remained 
suspended, to enable the Master to ascertain for what amount the 
wine sold, to be discharged on payment or delivery ; attachment was 
to be discharged on the payment of the costs. All costs fairly inci- 
dental to suing out an attachment must be considered as the costs 
thereof, and amongst them the costs of the inquiry, which is to enable 
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In a case where there were two trials, on the first of Cptuof iecond 
which the defendant obtained a verdict, in the second, the 
plaintiff, he is not entitled to the costs of the first trial (a), 
Lord Tenterden, C. J., held, <* that where the arbitrator by 
bis award directed the defendant to pay the costs of the 
cause, he most have been understood to have intended 
those costs of the cause, which the defendant would have 
been liable to pay, if the cause had been tried a second time, 
and a verdict had been found for the plaintifis (6), but 
where the second trial is produced through the obstinacy of 
the defendant, the Court will decree the costs of the first 
trial against him (c). If a new trial is granted without any New trial, 
mention in the rule of the costs thereof, the costs of the first 
trial will not be allowed to the successfiil party, though he 
succeeds on the second (d). Where a verdict was found for 
a defendant on which the Court granted a rule for a new 
trial, which was referred, the costs being in the discretion 
of the arbitrator, who directed that the defendant should 
pay the costs of the cause, it was held the plaintiff was not 
entitled thereto, as an unsuccessfiil party can never have 
the costs of the first trial (e). In the case of Thanuu v. 
Hawkes a/nd Another (/), wherein, the position as above, was 
reversed, and the cause was referred, costs to abide the 
event, which was decided in favour of the defendant, Parke, 
6., held that as the defendant would not have been entitled 
to the costs, if the cause had gone down to trial, so he 

the defendant to obtain his discharge^ the inquiry being for his 
benefit. (Tyler v. Campbell, 5 Bing. N. C. 193). 

(a) Sv^ra. 

(6) Rigby and Others, Assignees v, O'Kelly and Others, 7 B. & 
C.59. 

(c) Payne v, Bailey, 3 Brod. & Bing 304. 

((^ Reg. Qen. Hil. Term, 2 Wm. 4, Rule 64, 3 B. & Add. 383. 

(f) Rigby V. Okell, 7 Bar. & C. 67. 

V) 9 M. & Wels. 53. 

o 2 
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Cosu of tMond would not, in the case of a reference, his Lordship cited the 
case of JoUiffe ▼. Mundy (a)» which he said was an aathorit j 
in fiivour of the plaintiff, and though not precisely in point, 
yet it fell within the same principle. 

CoMs of refer. When the costs of the reference and the special juiy are 

ence And 

special jury, intended to be included, they must be provided for by spe- 
dal consent (Jb) ; and, where specially provided for, if the 
arbitrator certifies, the Court thought (in a case where the 
special jury had been obtained upon the motion of the de- 
fendant) the fair meaning was, that the arbitrator should 
have power to allow the costs of the special jury as costs in 
the cause, if he who moved for |he same succeeded (c). 

Cott of wit. In Maggs v. Yarsion (cQ, Williams, J.^ held, that where 

ncsses attend- . / t.ii j^i 

anoe under the tuc costs of the cause are to abide the event, and either par^ 
gene isfue. j^ ^^ j^ ^^ liberty to sign judgment for the amount payable 
thereunder, ** it means there should be mutual remedies 
between the parties, in event of a decision in &vour of 
either;" the award was in &vour of the defendant, who 
signed judgment for the costs ; held, he might do so, and in 
the same case his Lordship held that, under the general 
issue, the defendant was entitled to the costs of all his wit- 
nesses necessary to prove it, for he has a right to come armed 
at all points, and that the costs of his witnesses should not 
be limited, merely to the proo^ that he was not the cause of 
the nuisance. 
Award of, not Where a matter in difierence was a bill in equity, praying 
executi^on <^ injunction to a suit at law, and the arbitrat(»r awarded, 
ll^^^^s^^ amongst other things, that no execution should be taken 
out by the plaintifis, upon any verdict directed to stand for 
them, to enforce the damages so assessed, or the oxsts at 

(a) 4 M. & W. 502, 7 D. P. C. 231. 

(b) Rex V. Moate, 3 B. & AdoL 237, Lord Tenterden. 
(e) Knlayson o. McLeod, 1 B. & Aid. 663. 

id) 6 D. P. C. 483. 
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law consequent thereon. On objection. Lord Denman, 
C. J., in delivering the judgment of the Court said, ** it was 
not 8Qch an exercise of a discretion as to the costs, as the 
reference meant to exclude" (a). 

Where the costs of a suit and reference, &c., were to<3o^<^*ttH 
abide the event of the award ; and the arbitrator, in accord- to abide the 
anoe with a power directed a nonsuit, and that the defendant ^H^, ' ^ 
shoold pay 25/., Lord Denman, C. J., held that the plaintiff 
was entided to the costs of the reference, and the defendant 
to those of the action (ft). 

Where there was an inquisition before the sheriff to set Writ of in. 
aside a verdict for excessive damages, which was referred, oioe^of. 
nothing being said about the costs, and the arbitrator 
reduced the damages 50/L, the costs of such reference are not 
costs in the cause, nor will the Court allow them as such (c). Settlement of 

Wh«?e an arbitrator settles the costs on both sides, it is both sides by 
impossible to suppose that the intention is other than to put *^ "•*>»*'^«*or. 
an end to the action. In this case (the submission was by 
bond).'' I think the costs, as between attorney and client, 
could reasonably be given ; where part of an award is Vacaaon of 
adjudged bad, and the costs of the reference are given, it JJJJ^ ^ect 
will depend upon circumstances whether they should stand, »P<>» *^« ®°"^ 
but when that part is bad, which materially affects the 
justice of the case, the award cannot be supported ; if the 
award is held good, the costs will stand" (J). 

Where the submission provides for afiected delay, and Affected delay, 
the reference is thereby rendered nugatory, the Court will P"*^"*®" 
give effect to it, and compel the delayer to pay the 

costs (e). 



(a) Reeves and Another v, McGregor, supra, p. 63. 
kb) Chittenham v. Walker, 3 Ad. & El. 693. 
(e) Lewis 0. Harris, 2 B. & C. 620. 

(d) Hartnell v. Hill, 1 Forrest, 75, Macdonald, C. J. 

(e) Bayley, B., Morgan v. Williams, 2 D. P. C. 123. 
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Moiion to set Where the plaintiff moves to set aside an award, and 

when costs in the defendant contends for a construction which cannot 

the cuue. j^ supported, yet if the plaintiff is not successful, the costs 

of the motion will be costs in the cause (a). In cases where 

Eitont IB aid. 3Q extent issues in aid of the parties, and is referred, they 

are not liable to pay costs, even though the award is in 

favour of the defendant, for the Crown neither receives, nor 

takes costs (b). 

Ckiets of refer. Where the costs of a reference, and the suit wete taxed in 

inoneallocatur. one bill, and included in one allocatur, (which was done 

by the consent of the defendant,) the Court held, that if an 

objection was made, it should have been made immediately, 

but when done with the assent, of the opposite par^, they 

would not disturb it (the allocatur) (e). 

Costs, when the Where the submission contains an express direction that 

arbitrator is to 

ascertain them, the oosts are to be in the discretion of the arbitrator, and 
that he was to ascertain them, such direction is imperative, 
and if he does not ascertain them, the Court will set aside 
the award, unless they are forgone {d). 

Damages found Where two actions were referred, and the arbitrator 
found damages in both, it was held, the costs followed of 
course {e)» 

Arbitrator to Where the reference is to an arbitrator to tax the costs, 

tax costs. 

the same rule as to the other duties of an arbitrator, applies 
here, and the parties are bound by his allowances (/). 
Costs inci- Where an arbitrator directs, that if a defendant shall pay 

dental to an ^ ^ . . . 

indictment. all costs incidental to an indictment, &c., the costs incurred 



(a) Hocken v. Greenfell, 4 Bing. N. S. 103. 
(6) Lord Lyndburst, 0. B., Rex, in aid of Holies o. Bingbam, 
1 D. P. C. 280. 

(c) Bignall v. Gale, 3 M. & G. 862. 

(d) Morgan v. Smith, 9 M. & W. 427- 

(e) Jupp and Others v. Grayson, 3 D. P. C. 199. 
(/) Anon. I Chit. 3d. 



COSTS. 
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inclnde those which arose before the indictment was laid 
upon the table, as well as after (a). 
Where an arbitrator has power over the costs, and does Moictj of costs 

- , , . 1 1 1 i» 1 . 1 direction to pay 

not award them, but said the defendant is to take up tue other, 
the award, and the plaintiff is to repay him a moiety 
thereoi^ but fixes no sum : in such a case, the prothonotary Prothonotary, 
claimed jurisdiction, and said, where the sum was fixed, he 
had no power to alter it, but that where no sum was fixed, 
his oflSce enabled him to assess what was reasonable. The 
Court refiised the rule, and said, if the defendant should 
commence his action, or issue an attachment to enforce the 
repayment of the moiety, it would then be time for the Court 
to discuss whether an action, or an attachment would lie (6). 
Where a person consents to a reference to the Master, to Reference to 
ascertain the amount of costs which are due, he cannot after- g^nt To ascer-''" 
wards dispute the amount for which the Master gives his ^^^°*^* ^^ 
allocatur, though he taxes off more than a sixth, for if he «ffiBct of. 
wishes to dispute the claim hereafter, he should have stipu- 
lated for such a right (e). 
In a case where the damages were found under 20/L, and Damages paid 

1 « • It .i* 1 1 under 20/. 

the arbitrator had no power to certify that the case was a without power 
proper one to be tried in a Superior Court, the Court held, *® ^'^ ^' 
under the circumstance, (which were peculiar,) the Master 
might use a liberal discretion in taxing the costs, and give 
them as between attorney and client: but, generally, unless 
the arbitrator has power to certify, the attorney can obtain 
costs from his client on the lower scale only, if the damages 
awarded be under 20/. (d). 

The Court will compel the Master to tax the costs of an Costs, taxation 
award made in the Vacation, before the expiration of piJ-^tion'^oAhe 

.^...^^.«..^^ii.^.^iMMi^M......HMiMi...«MMi.»^M»-^_— « time to set 

aside award 

(a) Baker v. Townsend, 7 Taunt. 422, Park, J. 
(jb) Barrett v. Parry, 4 Taunt. 658, et seq. 

(c) Watkins v. O'Gorman Mahon, 5 D. P. C 178. 

(d) Hallen v. Smith, 7 D. P. C. 394. 
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Michaelmas Term, though the parties have the whole of 
the term to set it aside (a). 
Power to oer. If there are three counts to a declaration, and on a sum- 
when invalid, mons counts one, and two, are objected to, but allowed, on 
the ground that the plaintiff will prove some special matter 
in respect of each, and the case is referred, with the same 
power for the arbitrator to certify, as a Judge has, his cer- 
tificate should be confined to those counts which have been 
allowed by the Judge : ** by introducing the third count, and 
not expressly mentioning the second, he confuses the 
matter, and renders his meaning doubtful, aud under such 
circumstances the Master is right in not giving any effect 
to the certificate ; but had the certificate have been rightly 
firamed, ^he plaintiff having only succeeded on an issue to 
which the certificate related, he would have been deprived 
of all the costs of the cause^ (&). 



(a) Little and Others v. Newton, 1 M. & 6. 976. 

[b) Dewar and Others o. Swabey and Another, 11 Ad. & E. 913. 



aoi 



UEN OF ATTORNEY. 

An atUnmey being entitled to hia oosta, he has therefore 1^^"^' 
a general lien upon the proceeds of an action, and which 
lien, no award can ovenet, for the parties, before reference, 
have no power, by an agreement between themseWes, to 
defeat the solicitor's lien (a), so they do not increase the 
power they had by entering into a reference, and where the 
arbitrator, from a supposed power, directs, if there be two 
actions, that the costs of one shaD be set off against the 
costs of the other (6), or against the gross sum awarded, the 
Court will set aside so mnch of the award as relates there- 
to (c); nor wiU the Court, upon the application of the 

(a) Ormerod v. Tate, 1 East, 462. Award was to pay a sum in 
two instahnents; the plaintilPf attomej beanng the parties were 
about to settle the matter between themeehree to oust him of his costs, 
&c., he gave the defendant notice to pay the amoont of the damages 
and costs to him and not settle the same with the plaintiff, for he had 
a lien upon them for his fees, &c. ; notwithstanding which, on de- 
mand being made, he refused, and pud plaintiff, and told the attorney 
he wonld never pay him a shilling and he might get his costs as he 
could ; whereon a role was obtained by the attorney calling on the 
defendant to show cause why he should not, &c. The convenience, 
&c. requires that an attorney should have the same hen upon da- 
mages awarded as if he recovered upon a judgment, otherwise no 
attorney would be forward to advocate a reference. (.Kenyon, 465.) 

(b) An arbitrator cafinot award the costs to be set-off, for if there 
were cross-actions, one judgment could be set-off against another, 
but the parties would be still liable for the costs. (Highgate Arch- 
way Company v. Nash, 2 B. & Aid. 598, Lord Tenterden, C. J.) 

(c) Ck>well V. Betteley and Cowell o. Snow and Others, 2 D. P. C. 
780. Two causes and matters in difference were referred, to deter- 
mine for what amount the verdict should be entered, the award was 
on the first 1002., damages for the plaintiffs ; in the second verdict 
for the defendants, the award then went to find the plaintiff was 
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Attorney. parties, allow a judgment in cross actions to be set off, 

hen of. * , . 

unless the attorney's lien is first satisBed (a). 

Before the 1 & 2 Vict. c. 110, in a case wherein a 
bankrupt, who had not obtained his certificate, com- 
menced an action for the balance of a claim, which was 
referred, and a certain sum was awarded in his favour, 
and was claimed by the assignee under the fiat ; it was 
held, that the attorney had a right to have his lien for costs 
first satisfied ; the attorney claimed 40/L, besides the costs, for 

Money ad- money he had advanced, to further the subject-matter of the 

toniey to^carry plaintiff's claim, but for that the Court held he had no lien. 

on the refer- 5^,. j^ the case of Holcroft V. Manby (6), decided since 
the above statute, where the award was in favour of the plain- 
tiff, who afterwards became a bankrupt, on the solicitor 
claiming, not only the costs of the reference, but the gross 

Action for Hen ^xxm awarded, contending he had a lien thereon. Tindal, 

m client s ^ 

name. (y. J., refused the rule, saying, a rule of Court has now the 

effect of a judgment^ and therefore the matter should be 
free fcom all doubt, before such an order is made ; if the 
attorney's claim is well founded, and such as the law 
entitles him to enforce, he may bring an action, in his 
client's name, upon the award, but if this rule is granted, 
the judgment is final, therefore the rule was refused. 



indebted to Betteley in 86/. Ws. 6d., and directed that sum and the 
defendant's costs in the second action should be set-off against the 
plaintiff's damages and costs in the first. A rule was afterwards ob- 
tained by the plaintiff's attorney to set aside so much of the award as 
related to the set-off of the damages and costs in the two actions as 
contrary to Reg. Gen. H. T., 2 W. 4, c. 93s " If there had been 
no reference, no agreement between the parties could have deprived 
the attorney of his lien for the costs, by referring the parties do not 
increase their powers to effect a set-off; execution may issue for 
costs for the first action notwithstanding award." (Tindal, C. J., 
781). 

(a) Domet v. Hellyer, Hellyer v. Domet, 3 D. P. C. 540, Patteson, 
J., vide Symonds v. Miles, 8 Taunt. 526 ; Jones v, Turnbull, 5 D. P. C. 
591. (6) 13 Law Journ. 208. 



203 



RELIEF ON ATTA(3HMENT FOR CONTEMPT. 

By nonpayment of the costs, the party against whom Attachmeiit ^or 
they are awarded, commits a contempt of Court, and may costs, relief 
be committed to prison therefor, but from which he can JJ^ ' "»<>*^«n* 
obtain relief by the various insolvent acts (a). The 
1 & 2 Vict. c. 110, s. 79 (6), expressly provides for the 
liberation of persons in contempt, whether for non-payment 
of costs, or of money decreed : in such case for the costs 
or money awarded, he in whose fiivour the award is made, 
comes in with the other creditors. 



(a) Rex V. Carwen, 8 Taunt. 60, «/ 8eq, ; King v. Myers, 1 T. R. 
266. 

(&) Sect. 79. "That the discharge of any prisoner so adjndicated as 
aforesaid shall and may extend to all process issuing from any Ck>urt, 
for any contempt of any Court, ecclesiastical or civil, for nonpayment 
of money or of costs or expenses in any Ck>urt, ecclesiastical or civil ; 
and that in such case the said discharge shall he deemed to extend 
also to all costs which such prisoner would be liable to pay in conse- 
quence or by reason of such contempt, or on purging the same; and 
that every discharge so adjudicated as aforesaid, as to any debt or 
damages of any creditor of such prisoner, shall be deemed to extend 
also to all costs incurred hy such creditor before the filing of such 
prisoner's schedule, in any action or suit brought by such creditor 
against such prisoner for the recovery of the same ; and that all per- 
sons as to whose demands for any such costs, money or expenses as 
aforesaid any such person shall be so adjudged to be discharged shall 
be deemed and taken to be creditors of such prisoner in respect 
thereof, and entitled to the benefit of all the provisions made for 
creditors by this act, subject nevertheless to such ascertaining of the 
amount of the said demands as may be had by taxation or otherwise, 
and to such examination thereof as is herein provided in respect of all 
claims to a dividend of such insolvent's estate and effects." 
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AMENDMENT. 



Amendmeiit of 
the cobniiasion. 



Amendment 
of order of 
reference. 



Sele of land, 
implication. 



Application to 
equty, pre- 
vention of. 



The terms of a submission may> with the consent of 
the parties, t>e amended, like any other agreement ; (e. gS) 
an agreement of reference, which was under seal, was 
allowed to be amended by a subsequent agreement, not 
under seal, for it was held to incorporate itself into the 
prior bond (a): but these rules do not apply to cases where 
the reference is by a recogizance, for the rule of Court is 
not of record (6). 

The power to alter, is by consent of the parties; but where 
the rule is defective, and prevents the real intention of the 
parties from being carried into effect, the Court will interfere, 
it therefore follows, they cannot add any thing which requires 
the consent of the parties. In the case of Evans v. Lewis (c), 
wherein the parties agreed by order of Nisi Prius, that the 
defendant should sell certain property to the plaintiff, at a va^ 
luation, but which contained no condition that the defendant 
should make a good title ; the Court held the material im- 
plication was, that where a person was to pay money for a 
thing, it involves in the terms, that the vendor shall con- 
vey to him, that, for which he is to pay, and in so decreeing, 
Gibbs, J., said, ^^ we do not think we make a very wide 
stretch of authority in saying so." In the case of Grimstone 
V. BeU (eJ), the same Court ordered so much of an order of 
reference to be set aside, as prevented the pardes from 
filing a bill in Equity for a discovery, without which, the 



(a> Evans v, Thompson, 5 East, 189 ; tn re.Tunno o. Bird, supra, 
(h) Rex V, Bingham, 2 l^ounge & Jer. 101. 
(c) 6T. R. 661. 
(eO 4 Taunt. 254. 
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real justice of the case, could not be administered. But the Aprficttkm to 

. equity, pre- 

(yourt of King's Bench refused to amend a reference, in Tmitkiii of. 

accordance with terms contained in a paper signed by the 

counsel at the trial, it appearing that the undentanding 

of the parties throughout, was in consonance with the terms 

of the order as drawn up (a). In a case where the associate 

had drawn up the order of reference generally, the Court, 

upon affidavit that the parties only intended to refer the 

matters in dispute in the action, set aside the order, to let in 

another trial, but refused to amend (6). In Cross v. 

Metcalf, executor (c), pending the reference, the arbitrator 

certified that it would be agreeable to the justice of the case 

to amend the replication on the last plea, by substituting A tubititution 

for the present replication, the general replication de\ati^, 

injurid, or any other replication, which put in issue all the 

aU^ations in the plea, on payment of the order and costs 

of such application* Lord Denman, C. J., said, *' It would 

be going too far.** Patteson, J., " The verdict has been 

taken upon a particular issue, by consent. Can we alter the 

terms, on which the verdict was taken, without consent ?" 

In the case of Blunt v. Cooke (d) the Court of Common Amendment of 
Pleas allowed the plaintiff to amend his particulars of de- demimd. 
mand upon payment of costs, after the cause had been 
referred at Nisi Prius, on the ground, that a bill of parti- 
culars is a creature of the Court, and not regularly a part of 
the record (e). Where there was an application to set aside 



(a) Pearman v. Carter^ 2 Chit. Rep. 29. 

(6) Rawtree v. King, 5 Moore, 167 1 Doe f>. The Burgesses of Mor« 
petb, 3 Tannt. 378. 

(c) 5 Ad. & E. 800. 

(il) 4 M. & 6. 458. 

(e) Blunt V. Ckx>ke, 4 M. & G. 458. This was an action for work 
and laboor, the particulars of demand were delivered under a 
Judge's order; the defendant pleaded payment and a set-off, and 
the cause came on for trial, when a verdict was taken for the pluntiff 
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particulars of 
demand. 



Alteration of 
an award. 



Aonendmcnt of an award wherein the rule nisi had been obtained in proper 
time, the Court would not allow it to be amended by reading 
an additional affidavit, made upon the last day of the term 
next after that in which the award was made (a). 

When an arbitrator has exercised his jurisdiction, and 
made his award, he cannot alter it, even for the purpose of 
correcting a miscalculation of the figures, though it included 
the essential merits of the case, on the ground that an 
arbitrator having once completely exercised his authority, 
pursuant to the terms of the submission, is functus officio {b)y 
any alteration made afterwards is a mere nullity (e). 



Award lost. 



Where an award was lost, the Court, on motion, allowed 
judgment to be entered up on it, no cause being shown to 
the contrary (d). 

subject to a reference, of matters in difference in the canae ; the role 
was to amend the particulars by adding certain other items, on the 
affidavit of plaintiff's solicitor, who stated that the plaintiff havinff 
been in difficulty could not freely communicate with him and that 
the deponent had framed parts thereof partly from documents and 
partly from what the plaintiff had said, and now being furnished 
with other documents he found the plaintiff was entitled to more than 
the amount which was inserted in the particulars of demand, and he 
believed the greater part, if not all the additions, were inserted in the 
minute book of the company, and therefore defendant could not be 
taken by surprise. Contrh^ an affidavit of several meetings before the 
arbitrator, and until the last, no suggestions were made as to these 
additions to the particulars, nor were they thought of, and deponent 
believed it to be an after-thought of the plaintiff's solicitor, fearing he 
might not prove all the items of the original parts. It was also con- 
tended when a cause .was referred, it was referred as it stood. (Plain- 
tiff fears if the particulars be not amended he may lose his claim at 
nisi prius — ^he might have withdrawn his record before the jury were 
sworn and amended his particulars. Tindal, C. J., 459.) Held, the 
rule might be made absolute to amend on payment of the costs (461)- 

(a) In re Holloway o. Monk, 8 D. P. G. 138. 

{b) Irvine v. Elnon, 8 East, 54. 

(c) Uenfrie v. Bromley, 6 East, 312, vide mtpra, 

(d) Hill V. Townsend, 3 Taunt. 461. 
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MISCELLANEOUS MATTERS. 

An arbitrator, though he is constituted a Judge between 
the parties, is so only for the purpose of decreeing what 
shall be done concerning the particular matters in dispute, 
and when he decrees any matter which is in the possession 
of one of the parties to be transferred to the other, such 
decree does not pass the specific property in the thing 
itself (a). Therefore, in order to give efiect to the decision 
or the award of the arbitrator, the law has provided certain specific 
remedies to enforce it, viz., by an action on the award, P«^**™"*^*' 
attachment, for contempt of the rule of Court, and by pro- 
ceedings under the 16th and 17th sections of the 2 & 3 Vict 
Clio. In Wood V. Griffiths {b\ Lord Eldon said that 

(a) Thorpe v. Eyre, 1 Ad. 8c E. 939; Hunter v. Rice, 16 East, 100. 
Trover, the question wae, whether by the force of an award the pro- 
perty in a rick of hay was transferred without the aeeent of A. On 
a dispute between a landlord and tenant which was referred, the 
award directed the premises to be given up to the landlord, and that 
the hay, &c. &c. should be the property of the landlord upon his 
paying therefore certain sums named; on balancing the different 
payments to be made by each the tenant was to receive ISZ., which 
he refused, and also to deliver up the premises or execute the award 
and was evicted by ejectment and was in custody on attachment for 
the non-performance of the award. Afterwards having employed the 
defendant to take away the hay from the premises, which had been 
sold to another by B.'s wife, this action was brought, long after the 
day named in the award for the payment. A tender was first made 
of the balance said to be due ; it was objected that trover would not 
lie ; the plaintiff took the verdict with liberty for the defendant to 
move (101). " There is a difference between property awarded to be 
transferred by the owner to another and property which is actually 
transferred by the consent of the owner through his agent ; in this 
case the only remedy is upon the award ; if the money tendered had 
heen accepted, it would have been a ratification of the award and an 
assent to transfer the property, without that, I cannot conceive the 
property was transferred by the mere force of the award." (Lord 
fiilenborough, C. J., 102«) 
ih) 1 Swanst. 54. 
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fipeciic it was clear a bill would lie for a specific performance of an 

pe onMnce. ^^^^ because the award supposes an agreement between 

the parties, and contains no more than the terms of the 

agreement, ascertained by a third person, but this applies to 

cases where something is awarded to be done in specie, as 

the conveyance of lands, &c. (a), but the Court of Chanceiy 

' will not entertain a bill for the specific performance of an 

agreement to refer to arbitration, nor will it substitute the 

Master for the arbitrators, for that would be binding the 

parties contrary to their agreement (6). In Emery ▼• 

fVase (c), wherein the defendant agreed to sell an estate at 

whatever price B. should say it was worth, it was objected a 

much larger sum had been offered than B. had decreed, and 

that he had not exercised his own judgment in valuing the 

timber; the Vice-chancellor said this was a bill against a man 

and his six daughters, some of whom were married women, 

and had not executed the agreement, and that he was not 

bound to decree a specific performance, more so, as the 

Costs incwTed plaintiff" had his remedy agiunst the defendant, and those 

to i^r™*"* competent to make the agreement and to recover damages, 

and, if he prevails, he will be entitled as part of the damages, 

to the costs incurred by the arbitrator's survey. 



Interest on 

money 

awarded. 

Remedy for. 



Interest is recovered upon a snm of money awarded, fiom 
the day appointed for the payment of it {d). The remedy is 
by action, and not by attachment (^), but the interest cannot 
be included in the judgment entered in pursuance of the 
verdict, as it is supposed to be calculated upon the sum 
awarded (/), but where the arbitrator awards a certain sum 



(a) Hall V. Hardy, 3 P. Wms. 190. 
{h) Agan v, Maclean, 2 Sim. & Stu. 418. 
<c) 6 Vesey, 846. 

{fi) Pinhom and Others v, Trickington, 3 Camp. 468 ; Johnson o. 
Durant, 4 Car. & P. 327. 
(e) Churcher v. Stringer, I D. P. C. 332. 
(/) Lee V, Lingard, 1 East, 403. 



MI0CBIXANHOU8 MATTERS. 209 

and interest from the last settlement, which is a matter not Award of a 
in dispute, the award would be good ; and it is presumed as and interest, 
the award is in the place of the verdict (a), it would be 
received as the verdict of the jury, and in such case the 
interest might be included, and the execution issue for the 
whole (6). Where there is a special contract for interest, or Compomid 
it b in accordance with the usages of trade ; in equity com- allowed. 
pound interest will be allowed (c\ Where an award stated a Exceat of, 
certain sum ivas due, which mcluded mterest after the rate tainable. 
of five per cent, calculated to three days after the date of the 
submission, it was held, the three days' excess was an imma- 
terial point, and insufficient to set aside the award, for the 
Court could calculate the excess; but if the award was bad 
for such excess, it would be bad in toto ; for the award of 
interest is so mixed with the award that it could not be se- 
vered (d)^ Where a person keeps his money unemployed in Keeping 
expectation of the completion of a contract, to purchase, the SoveS.""*"' 
matter of which is referred ; the loss occasioned thereby may 
be given as special damages — so also for the loss of interest 
on money other persons are keeping for him at his request, 
it band fide, and under reasonable circumstances. 

A person interested in the subject matter of an award may Anignment of 
assign his right, as in any other case, and the Court will not JJ^*^*"***^ 
compel the assignee to find security for costs (e). And the 
Courts wHl recognise such agreement (/). 



(a) Lee v, Lingard, ubi supra, 

(6) Plummer, Administratrix, v. Lee, 5 D. P. C. 755. 

(c) Morgan o. Mather^ 2 Vea. Jun. 15. 

id) Watkins v. Philpots, 1 McClel. & Y. 393. 

(e) Day v. Smith, 1 D. P. C. 461. 

(/) Smith V. Jones, I D. N. S. 527. A. purchased of B. his interest 
in an award, the assi^ment was executed, and carried into effect, the 
plaintiff A. was appointed attorney to B. to receive and sue for the 
sums ; oit the award being made, A. took it up, and requested B. to 
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CoartofCom- By the 4 & 5 Wm. 4, c 62, s. 26, parties who have 
Lancaster! causes depending in the Court of Common Pleas, at Lan- 
references by. master, may move for a new trial in the Courts of Westmins- 
ter, and where since the passing of the act, a cause at such 
trial was referred, and a verdict was taken subject to an award, 
by which the verdict was directed to stand, the Court held 
that a motion to set aside the award, was not a motion 
within the meaning of the statute (the arbitrator had stated 
fieu^ts for the opinion of the Court). The Court held the 
motion must be made before a Judge at Chambers, and 
not in Banco (a). So where a motion under the same 
statute was made for a judgment non obstante veredicto^ a 
verdict having been entered for the plaintiff in the Court of 
Common Pleas at Lancaster, the Court held they had no such 
power, nor could they direct liow it should be entered (by 



Waiver. 



As the agreement to refer springs from the will of the par- 
ties, it necessarily follows, that they may by express consent, 
and also by implied consent, waive any irregularities which 
should occur in the course of the proceedings. The waiver 
being a matter which may be said to overrule the expressed 
opinion of the parties, as declared by the submission, the proof 
should be very clear, and unless it is so, it will be rejected (c). 



Court, power The Court never interferes with an award, unless the par- 

of. 

ties submitting enter into the usual engagement to make it a 
rule of Court {d). The Court of Queen's Bench will enforce 

receive the money awarded and half the costs of the other party, who 
paid them to him in a check, which he received, and appropriated to 
bis own use ; this action was for the amount, and the Court held A. 
had a right to recover, and that the case falls within the principle, 
where money is due, ex aquo et bono, it may be recovered in an action 
for money had and received. 

(a) Byrne v, Fitzhugh, 6 Tyrh. 221. 

(*) Potter V. Moss, 3 D. P. C. 432. 

(c) Atkinson v, Jones, 1 D. & L. 225, et supra, 

id) Clarke v. Baker, 1 H. & Wol. 216, Williams, J. 
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the decree of a colonial Court. Lord Tenterdeni C. J., in Decree of « 
Henly v. Soper, Sen. (tf ), said| ^* The difference between and a Court of 
the decree of a Colonial Court and the Court of Equity is, ^^"^^y* 
the first cannot enforce its decrees, the latter may, therefi^re, 
in the latter case there is no occasion for the interference of 
the Courts of law ; we find the balance of a partnership 
account duly ascertainedi and a decree for payment ; a pro* 
mise to pay it ought to be presumed : held verdict good." 

Witnesses, and the parties to the submission attending upon PrWilegd from 
the arbitrator, are {privileged from arrest eundoj morando et 
redeundo, no inexcusable time having elapsed from the con- 
clusion of the matter (6). To a party to the submission want 
of means is no sufficient cause of delay, but ill health is (c). 

(a) 8B.&C. 21. 

(i) Spencer v. Smart, Bart., Lord Ellanborough, C. J.; Haadal.r. 
Gnrney, 1 Chit. R. 679 ; ex parte Temple, 2 Ves. & Beam. 395 ; Moore 
and Booth, 3 Ves. 350, S. P. 

(c) Spencer v. Newton, Lane v. NewtOn, 6 Ad. & £l. d23. Why 
defendant should not be discharged from the custody of the marshal ; 
a cause was referred, and now defendant living in Yorkshire received 
notice to attend the arbitrator, and endeavoured without success to 
obtain a postponement, and he arrived, and when he reached London 
was without money, he attended the arbitrator as plaintiff and as a 
material witness (according to affidavit). Reiter, the defendant in 
arbitrator's suit complained that the order of reference was surrepti*^ 
tiously obtained and should move for execution to have order set 
aside. Arbitrator after taking some evidence ex parte, appointed 
February 15th ; now defendant believed it was meet he should re* 
mun in London to answer Reiter's application, and besides he could 
not return for want of means, finding no rule had been served, he 
prepared to leave town on the 16th; on his way from his solicitors, 
be was arrested on two suits, he claimed privilege but was detained 
in custody. The Court on question of this must look to the reason- 
ableness of the time — the question depends on the notice of a motion 
to be made in the Court of Exchequer ; a party is not privileged in 
staying during the adjudication of an arbitrator ; the Court cannot 
notice want of means, that is his misfortune ; I am inclined to allow 
the full extent of privilege, but this would be going far beyond any 

p 2 
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Arbitrator in Thejuere fect of an arbitrator ''beinff in debt to one of 

debt to a putj^ , ^ 

the parties, though unknown to the other, is no sufficient 
reason to set aside an award, thou^ it is a circumstance of 
suspicion (a). 

Attending by When a party purposes attending before the arbitrator by 
'^"^' counsel, notice of such intention should be given to the 

arbitrator, because otherwise it would be taking an undue 

advantage (6). 

Reference to In a Very early case where the return by the sheriff of a 
ing of. ' ' rescue was contradicted by eight affidavits, and the Court 
referred the matter to the Master, Ryder, C. J., said, 
** Where there was a doubt as to the rescue, and the Court 
refuses to inflict a small fine, but to refer the case to the 
Master, it intends thereby, not that the Master is to deter- 
i^ mine rescue or no rescue, but that the defendant shall 
speak with the prosecutor^ (c). 

Limitations of An award is not within the statute of limitations of the 
anions upon 21 Jac. 1, bccause it is not founded upon any lending or 

of the decided cases." (Patteson, J., 629). ** If it had been shown 
that the defendant's stay in London was entirely owing to his illness, 
I should have thought there was ground for the exemption daimed." 
(Coleridge, J.) 

(a) Morgan v. Morgan, 1 D. P. G. 611. 

(5) Whatley v. Morland, 2 D. P. C. 24g. Action on a bill of ex- 
change referred by nisi prius, arbitrator made award in favour of 
plaintiff; to set it aside ; plaintiff attended by counsel before the arbi- 
trator, without having given defendant notice. (Rule should state the 
ground of motion, but you can amend, Bayley, B.) On affidavit, it 
appeared, there was some error but no notice, and on attendance 
before the arbitrator, plaintiff being represented by counsel, the 
defendant requested an adjournment, but plaintiff insisted on having 
costs of the day. ** Distinct notice should be given, I think one should 
not be attended by counsel and the other not, unless notice was given ; 
^ the plaintiff had no right to the costs of the day.'' (Bayley, B., 250). 

(c) Rex V. Griffiths, 1 Ld. Kenyon, 139. 
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contract, but arises from a breach of dutyfn). So until LtmitatUm of 

, * Actions upon 

the passing of the 3 & 4 Wm. 4, c. 42, the action on an awards, 
award might be brought at any time; but by the third 
section of the act, it is enacted, that ail actions of debt upon 
an award, where the submission is not by specialty, shall 
be sued or brought at any time withm three years after the 
end of this present Sessions of Parliament, or within six 
years after the causes of such actions or suits, but not 
after (6). By this statute actions on awards have been 
limited since August, 1836* 

From the wording of the section in question, two difficul- 
ties present themselves, first, '^ as to the meaning of six years, 
after the causes of such actions and suits ^ and secondly, as to 
theeztent of the limitation when the submission is by specialty. 



(a) Hodgden o. Harridge, 2 Saund. 64 ; Gibbona on limitations, 
p. 66. 

(6) Sec. 3. And be it further enacted, ** That all actions of debt for 
rent npon an indenture of demise, all actions of covenant or debt upon 
any bond or other specialty, and all actions of debt or scire facias 
upon any recognizance, and also all actions of debt upon any award 
where the submission is not by specialty, or for any fine due in 
respect of any copyhold estates, or for an escape, or for money levied 
OD dXLy fieri faciast and all actions for penalties, damages, or sums of 
money given to the party grieved, by any statute now or hereafter to 
be in force, that shall be sued or brought at any time after the end of 
the present Session of Parliament, shall be commenced and sued 
within the time and limitation herein-after expressed, and not after; 
that is to say, the said actions of debt for rent upon an indenture of 
demise, or covenant or debt upon any bond or other specialty, actions 
of debt or scire facias upon recognizance, within ten years after the 
end of this present session, or within twenty years after the cause of 
such actions or suits, but not after ; the said actions by the party 
grieved, one year after the end of this present session, or within two 
years after the cause of such actions or suits, but not after ; and the 
said other actions within three years after the end of this present 
sesnon, or within six years after the cause of such actions or suits, 
but not after ; provided that nothing herein contained shall extend to 
any action given by any statute where the time for bringing such 
action is or shall be by any statute specially limited.'' 
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Limiutioii of It IS submitted, the words " causes of such actions and suiu'' 
iwwS "^" applies not to the subject matter of the award, but to the 
award itself, and such a construction is contended for, not 
only by analogy with the decisions und^r Ix>rd Tenterden's 
act, (which ii^ g^i^^ tenns l^gree that tb^ statutie runs 
from the time of the last written acknowledgment), but 
also, by possibility, it might be the award was not made until 
after six years i^r the cause of action accruing, or from 
the time of the last acknowledgment that there was a 
something due, which something, by the terms of the sub- 
mission, is left to the decision of another person, and as 
the submission is the mutual act of the parties, and they 
thereby agree to abide by the determination of the arbi- 
trator, such determination or award, b an ascertainment of 
the matter, and would be construed as an acknowledgment of 
the parties, and thereby a ft'esh cause of action is confessed, 
therefore the construction of the act must be, not that the sta- 
tute should run from the time of the accruing of the original 
cause of action, but from the time when the award is made. 
The diflBculty which arises where the submission is by spe- 
cialty, is, that the award is a something not ascertained by, 
and is extrinsic of the deed. The words of the section are 
** that all actions of covenant or debt upon any bond or spe- 
cialty shall be brought within ten years after the then Session 
of Parliament, or within twenty years after the cause of action 
accruing," If the submission to arbitration is by a deed con- 
ditioned in a penalty in event of the non-performance of the 
award, it is clear any action of covenant for the breach of the 
covenant must be broi^ht within twenty years after the penalty 
accrued ; for it is a thing ascertained by, and is of the subject 
matter of the deed ; but whether an award can be said to be 
so, is a very different matter. By the prior part of the clause, 
it will be found there is a special exception to awards when 
they are consequent on a submission by specialty, but 
by such exception it is presumed the Legislature did not 
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intend such actions should be left as they were before the I^«p»t*^>on of 

•^ actions upon 

enactment, viz., to be brought at any time after the award awards, 
made ; then if such a construction cannot be admitted, it 
is equally clear that the general construction of the statute 
cannot be held to apply^ for they are specially excepted. 
It is submitted, therefore, that the intendment of the Legis- 
lature was, that such award should partake of the specialty 
thus far, that when the award is made, if it is deemed advisable 
that an action should be brought upon the award, such action 
must be commenced within six years next after the awanl, 
but if it be deemed desirable that the action should be 
brought upon the deed, then it should be brought within 
twenty years from the execution thereof; it might be from 
the complication of the accounts, or matters submitted, or 
other causes, that the time was so delayed, that the award 
was not made within twenty years next after the submission, 
if then the action was confined to the covenant, the remedy 
of the party on the award would be defeated ; but by allow- 
ing the action to be ^brought within six years after the 
award made, justice would be administered between the 
parties. It cannot be contended that the action on the 
award would be brought at any time within twenty years, 
for the reason above stated, viz., that the award, when 
made, is a matter beside the deed. There is no doubt 
the Court would view with great suspicion any action for 
the recovery of the matter of an award brought beyond 
the time of the common limitation (six years), though 
the action was one brought upon the covenant, unless 
a most satisfactory reason was given for the delay — as in a 
case where the application was for an attachment where 
the delay in prosecuting the remedy for the non-per- 
formance of the award, had extended to a period of four 
years, the Court refused the application (a). 



(a) Infra, Attachment, 
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Award ad. An award is but the opinion of an arbitrator, not upon 

duces evidence 

between thiid his own knowledge, but upon evidence laid before him, 
'^"'^'"' most probably in private, and formed poU litam motam, and 

is not evidence against another (a), and therefore cannot 
affect the interests or cMms of third persons. As where 
an ejectment was brought upon the several demises of a 
mortgagor and mortgagee, evidence was 'offered on the 
part of the defendant, that some years before he brought 
an ejectment, upon the same demise, against the mort- 
gagor, for the premises now in question, who had been 
allowed to remain in possession, that the cause was 
referred, and an award made in favour of the de- 
fendant, who obtained possession ; held, that the award 
was inadmissible as evidence against the mortgagee, with 
respect to whom the award was res inter alios acta, and on 
the question being reserved, the Court approved thereof, 
and Lord Denman, C. J., said, ^^ Though at the time of 
the arbitration he knew that such an inquiry was going on, 
and on one occasion was present, but he was not bound to 
interfere." (6) 
Evidence of an In Evans V. Reecey it was said, arguendo ^ that an 

award and what 

produceablcw award was admissible as evidence, upon the same principle 

^^ ^' as a verdict, and as an arbitrator is in the place of a jury, 

the verdict ought to be of the same weight as if found by 



(a) Evans v. Reece, 10 Ad. & E. 156, Lord Denman, C. J.$ 
Rogers v. Wood, 2 B. & Aid. 245 ; Rex v Cotton, 3 Camp. 444 ; Brett 
r. Beales, 1 Mood. & M. 418, S. P. 

(Jb) Doe dem. Smith and Payne v, Webber, 1 Ad. & E. 121. 
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them (a). To which Patteson, J., said, •• Though the doc- Evidence of an 

iward and 

trine is perhaps established, as to the admissibility of ver- produceable 
diets, it does not appear to be founded upon any satisfactory "" ^^' 
principle. As betwej^n tbe parties themselves, the award 
is a conclusive proof, and may act by way of estop- 
pel (6). As where a covenantor and a covenantee sub- 
mitted the amount of damages, on a breach of covenant to 
arbitration, the award was held a conclusive admission of the 
amount of damages (c). So where in an ejectment the 
lessor of the plaintiff and diefendant had submitted their title 
to the land to an arbitrator, his award was held conclusive {d). 
An award of money is evidence under an account stated (c). Account 
So where parties agree to be bound by an award, which is 
pending between other parties, the award is evidence against 
them (/). 
Where the validity of an award comes into question Validity of an 

award 

directly or indirectly, the submission of all the parties should 
be regularly proved (g). It is competent to shew that an 
arbitrator has proceeded without jiuisdiction. If the submis- 
sion was to two persons named in a reference, and to a third 
to be appointed by them, such appointment must be proved, 
the mere recital is insufficient (A). Where the submission - 
to arbitration is by deed, the deed must be produced (t). 
Where the authority of the arbitrator is revocable, the 



(a) Citinf^ Lea and Lingard, supra : Bonner o. Charlton, 5 East, 
139. 

{h) Supra. 

{€) Whitehead v. Tattersall, 1 Ad. & £1. 491. 

id) Doe V, Rosser, 3 East, 15. 

(e) Keen v, Bakhore, 1 Esp. 194. 

(/) Kingston v. Phelps, Peake, 228 ; Rogers v. Wood, 2 B. & Ad. 
245 ; Rexr. Washbrook, 4 B. & C. 132. 

iff) Antram v. Chase, 15 East, Farr and Owen, 7 B. & C. 427. 

{h) Sale V. Halford, 4 Camp. 19. 

(t) Farr v, Owen, 7 B. & C. 427. 
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Under Judge's 
order. 



Appointment 
of tbe arbi- 
trator, proof of. 



Execution of 
award, how 
proved. 



Action on 
award. 



defendant may show its revocation (a). Where a reference 
is under a Judge's order it is sufficient to put in an office 
copy of the rule of Court, but a recital in an award 
cannot be taken as evidence of the appointment of the 
arbitrator, ptx)of must be given of some act by which the 
appointment was made, and which must have been a formal 
act, merely suffering a third person to sit with them, and 
sign the award, would be insufficient to vest him with any 
authority (6). The execution of the award itself must also 
be proved by means of the attesting witness, if it has been 
subscribed by one, or proof of his handwriting if the witness 
be dead, and perhaps that of the arbitrator, but where the 
time of the publication is not fixed by the evidence, but the 
making and publishing is sworn to, the Court will presume 
it was made in due time (c). 

In case of action the notice of an award need not be 
proved, for the parties are bound to notice the award (d), 
for it is a general rule that where a matter does not lie more 
properly in the knowledge of one of the parties, than of the 
other, notice is not requisite (c), but if it be provided that 
the award shall be notified to the parties, it is no award 
until the notice is given (/). In the case of the Attorney 
General Y. Davison (ff), which was an action relating to tbe 
public stores, and which matter was referred to the auditors 
of the public accounts, it was held, that in receiving evidence 
they must be governed by the rules of law relating thereto. 

(a) Potts V. Ward, 1 Marsh. 366 ; Cooper v, JohnstODe, 2 B. & A. 
394 ; Edmunds v. Cox, 2 Chit. C. T. M. 432. 

(6) Lord Ellenborough, C. J., Hillo. Halford, 4 Camp. 17. 

(c) Doe and the dem. of Clarke and Another v. Sulwell and Another, 
supra. 

{d] Hodgson v. Harrison, 2 Saund. 62. 

(e) Gable v. Moss, 1 Buls. 44. 

(/) Child V. Haden, 2 Buls. 144. 

iff) 1 McClel. & Y. 160. 
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It is said, that on an action being brought by the parties to Aotumon 
an award, and it i$ averred that the subjeot^niatter of the 
action is the same as tbfit which the arbitrator aciyndioated 
on, the arbitrator may .be called to prove the matter was not 
laid before him (a\ this decision would by reference to 
the case of J)unn v. Murray and Smith v. Johnson, appear 
to be very doubtful, unless it could be proved the arbitrator 
had no knowledge from the parties that such was matter in 
difference, or could gain it from the submission, for it is a 
rule when all matters in difference are referred (as was the 
case here), it applies to all matters of dispute which were 
in existence at the time of the agreement to refer, and 
in both the above cases, which were actions for matters 
which should have been properly included, the Court held 
the intention of the reference was the final dosepf all 
matters then in difference, but which rule could not be 
carried out, if the parties were allowed to omit some matters 
which were properly in difference, and afterward recover them 
by action (&)• When an arbitrator is privileged from com- Arbitrator pri- 
municating matters which occurred before him^ such privilege examination. 
is not allowed on the ground of confidence, but arises from his 
position (c). In Habershaw v. Troby (d), Erskine, J«, proposed 
to examine the arbitrator as to a fact which took place before 
him, which Lord Kenyon would not allow, and said, '^ the arbi- 
trator ought not to be permitted to depose here, what transpired 
upon the examination of the parties, or their books, on the 
principle, that neither of the parties could not have been 
examined at Nisi Prius, nor could the production of the 
books be compelled by a Judge at Nisi Prius, for the arbi- 

(d) Ravee v. Tanner, 4 T. R. 146. 
{b) Supra, 

(c) £l]i8 v. SoUani, 4 C. & P. 327 i Johnson v. Durant, 4 C. & P. 

(d) 3 £8p. 38. 
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Arbitrator pri- tnitor Diifffat have proceeded to cut the knot rather 

▼il^ed from • 

examinatioD. than to enniTel it according to the strict rules of kw." 
Admissions Where admissions are made before an arbitrator, they cannot 
"biUTOor!'^ *° "^ conridered to be made without prejudice (a), for they 
come as adverse before him, as before any other tribunal : the 
essence of an offer of composition is, that the party making 
the offer is willing to submit to a sacrifice. Lord Kenyoo, 
in Slack v. Buchanan (6), said, ** he should receive all such 
admissions which were made before an arbitrator, which a 
party would be compelled to make by a bill of discovery ;" 
and in Oregory v. Howard (c), his Lordship said, *^ arbi- 
trators may be admitted to speak to such matters of &ct as 
were admitted by the parties before them." 
General rule. The distinction appears to be when mere facts are pro- 
duced, and which could have been elicited in accordance 
with the rules of law, of such matters the arbitrator is 
examinable, but when the production is not in accordance 
with those rules, but arises from the arbitrator's equitable 
jurisdiction, of such things, he is not examinable. 

Between strangers, an award is not evidence, even in a 
matter in which hearsay evidence is admissible (cQ. 

Where an account is submitted to an arbitrator, and the 
submission is not by bond, his award may be given in evi- 
dence under a count on the account stated {e). So where 
in-coming tenants agree to take fixtures at a valuation, when 
such valuation is made, and the tenant enters, the value of the 



(a) Thompson v. Austen, 2 D. & R. ; Westlake o. Collard» B. N. 
P. 236; Harman v. Van Hutton, 2 Vern. 717; Walridge p. KeD- 
neson, 1 Esp. 123 ; Doe v, Evans^ 3 C. & P. 220. 

(h) Peake, 5. 

(c) 3 Esp. 1 1 3. 

{d) Evans x>. Reece, 10 Ad. & £. 151. 

(e) Keen v. Balshaw, supra. 
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* 

fixtures may be iriven in evidence under an account Ajrbitrytorpri- 

^ ^ vileged from 

Stated (a). Where a question of tenancy and rent were examiiiation. 
sabmitted, in an amicable suit, the Master of the Rolls held 
the tenant could not dispute the plaintiff's title to the rent, 
after acquiescence in the decision of the Master against 

him (6). 



(a) Salmon o. Watson, 4 B. Moore, 173. 
(h") Allaaon o. Shurk, 9 Ad. & E. 266. 
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COURT OF CHANCERY* 

Jurisdiction of The 9 & 10 of William 3, c. 5, provides that parties may 
9 & 10 W. 3. make their submission to arbitration a rule of any of his 
Majesty's Courts of Record (a). The Court of Chancery, 
though not strictly speaking a Court of Record, yet it has 
been considered the statute extends to that, as well as to 
Practice of the the Other Courts in Westminster Hall, and it has been the 
Equity! Constant practice of the Court of (Chancery to make sub- 

missions to arbitration a rule of that Court, under the 
statute (£)• In section 2 the Court of Chancery is expressly 
recognised, where authority is given, to set aside awards 
obtained by corrupt means, and by analogy, is presumed, 
the statute of the 3 & 4 of Wm. 4, c. 42, is held to extend 
to submissions made a rule of the Court of Chancery (c). 



(a) Stqfra, p. 5, statute at length. 

(jb) Watson on Awards, p. 41, 316 ; Ormond v, Kynnesley, 2 Sim. 
& Stu. 15. It is not denied that this Court will invariably enforce an 
award, which is the result of an order of reference made by this Court, 
but it is said such orders being matters of agreement^ the parties may, 
if they think fit, exclude the jurisdiction of the Court. The time 
limited in the bond expired without an award, and an enlargement 
was by order of the Court, on which award was made, and therefore 
is made solely by the authority of the Court. 

The delegation of a matter by the Court of Chancery to an arbi- 
trator, is making his award equivalent to a decree of the Court, and 
to impugn it here, would be to dispute the authority of the Lord 
Chancellor himself. Any complaint should be addressed to that 
Court, under the circumstances, (which was a reference to an arbi- 
trator as to ascertain whether the plaintiff was entitled to claim inte- 
rest on a mortgage deed), an application to this Court would be 
bringing here an appeal from the decision of the Chancellor himself. 
(Pitcher o. Rigby, 9 Price, 79. Richards, C. B.) 

(c) As to Witnesses, vide supra. 
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Where a cause is referred at Nisi Prius, it is usual to insert P«otice of 

the Court of 

in the order of reference^ a condition that the parties shall Equity, 
file no bill in equity, either against the arbitrator, or against 
each other (a), the insertion of this condition, has been 
considered a tacit admission that a Court of Equity had a 
discretion to entertain a bill for setting aside an award for 
partiality, though made under such a reference (6). It is 
said that where an application is made to a Court of law 
without success, against partiality and corruption, recourse 
may be had to a Court of Equity, for the proceedings under 
the Court of law may be incompetent, for that which 
would subvert the award, may arise out of the answer in 
equity, only, where, the mode of compelling a discovery by 
answers to pointed interrogatories, has much the advantage 
of affidavits in a Court of law (c). 

So also where a submission is made under the statute, and 
an application for an attachment has been made and refused 
by the Court, of which the submission was made a rule, 
and an application to set aside the award has also been 
refused, then a bill will lie to obtain relief, against partiality 
and corruption (rf). The circumstances of this case, by 



(a) Kyd on Awards, p. 333. 

(6) Lonsdale o. littledale, 2 Ves. Jan. 451, vide 2 Atk. 155, Bunb. 
265. 

(c) Kyd on Awards, 314. 

{d) Bill to set aside an award made by A. and B., two arbitrators 
out of the three ; submission was made a rule of the Court of King's 
Bench, wherein a rule was obtained to set aside the award, the Court 
were divided, so the award could not be set aside, and such was the 
case when a motion for an attachment was made ; the party in whose 
favour the award was made, brought an action on the submission 
bond, for relief against which Ward filed bis bill, praying general 
relief. The answer insisted the King's Bench had determined, there- 
fore the award ought not to be set aside. Lord Macclesfield, Ch., 
was in doubt what to do, the matter being wholly a common law 
Proceeding ; he therefore referred it to the Master to state what the 



I J. a 



..J • 
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^^>ceor consulting the note, will be found to be somewhat jnngnlar, 
£i|iiity. though it is much doubted whether the reason given by 

the Lord Chancellor is one which in the present day it 
would be safe to adopt, for if it be true, it would follow, that 
in 9II cases where the Courts consider the matter too 
doubtful to grant an attachment, that then, the party against 
whom the action was brought, could apply to equity for 
relief^ which, it is presumed, they could not do. It is aub- 
raitted, the refusal to grant an attachment is not, as it were, 
a rescinding of the order of reference, but in other words, 
saying there is too much doubt upon the matter to enforce 
the award by a summary remedy, and therefore the question 
between the parties must be decided by the verdict of a 
jury. It is diflScult to understand how the jvurisdiction of a 
Court of Equity could arise, for the express enactment of 
the 9 & 10 Wm. 3, c. 15, s. 1, is, '^ that an arbitration, &c., 
^shall be esteemed void and of none effect, and, accordingly, 
^he set aside by any Court of law or equity, so as com- 
plaint of such corruption or undue practice be made in the 
Court where the rule is made for," &c., then if the jurisdic- 
tioh of the Court be limited by the enactment, how shall it 
be said to act in a matter, wherein the parties have conformed 
to the statutory regulations. It is more than doubtful 
whether the case of Ward v. Periam could be supported in 
the present day. 



Ak 



»f\.) 



Court of Kind's Bench had done, the Master stated the above case. 
His Lordship then was of opinion the Court of King's Bench had not 
determined either way, not having thought fit to set aside or confirm 
the award ; he therefore held that the case should be considered as 
an award by submission, without a rule of Court, and that if a Court 
of Common Law, which had a summary jurisdiction, and refused to 
toxencise it, and if the Court left the party on one side to his remedy by 
action, it left the other to seek relief by a bill in equity. (Ward v, 
Periam, cited 2 Atk. 155j Kyd on Awards, p. 334, et leq.) 
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Where a submission is made a rule of the Court of SubmiMjoii. 

. 1 • 1 ™'® ^ Court 

Chancery, motions may be made thereon, as m other of Chancery. 
Courts (a), and awards made thereunder are regulated upon 
principles similar to those which govern references at Com- 
mon Law (6)^ and if the arbitrator does not finally decide the 
matters contained in the submission the Court will set aside 
the award (c). 

The Court of Chancery, though it may have an original Power to 
jurisdiction when the submission is made a rule of that J^J^*^*^ 
Court, has no power to relieve against an award which has 
been made a rule of a Court of law, or where the submission 
contains a clause that it may be so, though it has not been 
made a rule of the Court at the time of filing the bill ((2). 
In the case of NichoUs v. Roe {e)f Shadwell, V. C, said, ** by statute, effect 
the words of the statute, the inherent jurisdiction of the * 
Court is not taken away, except where the submission has 
been made a rule of a Court of law, and even in that case it 
will remain, if the Courts of law will not or cannot act upon 
the award,** which, on appeal. Lord Brougham, Ch., reversed, 
and sud, '' the prohibition contained in the statute (9 & 10 
Wm. 3, c 15)y is plainly to preclude all reviews of the award 
at law or equity, except upon the special grounds therein 
mentioned. He dissolved the injunction (/)• Nor will 



(a) Spetigue v. Carpentert 3 P. Wms. 362. 

(b) Vide supra. 

{fi) Turner v. Turner, 3 Russ. 494. 

((Q Davis V. Getty and Others, 1 JSim. & Sta. 411, Leach» V. C; 
" I cannot consider it was the intention of the Legislature to leave 
it to a party to escape at pleasure from the jurisdiction created by 
the statute ; it is the duty of a person who complains of an award 
to make it a rule of Court, so as to give the proper Court jnrisdictioB> 
and if he fails to do so in proper time, he cannot by his own default 
create a new jurisdiction here, to defeat the limitation of time as fixed 
by the statute." Dawson v. Sadler, 1 Sim. & Stu. 537, S. P. 

{e) 1 Sim. 166, et seq, 

(/) NichoUs V. Roe, 3 Mylne & Keen, 431. 

Q 
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Objeciion on 
face of the 
award. 
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effect of. 



Injunction, 
i>ower to issue* 



the Courts of Equity interfere even where there is a palpable 
objection upon the face of the award ; in Auriol v. Smith (a) 
the Vice Chancellor held, that the proceedings to set aside 
an award must be taken within the time limited bj the 
statute, and that it was not competent for the Court to 
attend to the objection after that time had elapsed. When 
an award is made a rule of Court, that Court only of which 
it is a rule has power over the award (b). In Nicholes v. 
Chalie (c), wherein the parties in two chancery suits agreed 
to refer all matters in difference, and that the submission 
should be made a rule of the Court of Queen's Bench; 
the arbitrator proceeded under the submission, and awarded 
that nothing was due to the plaintiff, and that the original 
bill should be dismissed with costs, and that no further 
proceedings should be had in the cross cause. On a bill 
being filed in the Court of Chancery to set aside the award 
for an error apparent upon the face of it, Lord Eldon, Ch., 
refused to make any order. 

A Court of Equity has no jurisdiction to issue an injunc- 
tion to restrain a party from proceeding to enforce an award 



(a) 1 Turner, 125. 

(b) Gwinett v. Bannister, 14 Yes. Jun. 530. The bill prayed an 
award might be declared void ; the award was under an agreement, 
dissolving a partnership, and submitting certain claims to the arbi- 
trators, and made a rule of the King's Bench, under the statute of the 
9 & 10 Wm. 3. "I have not found by my own research, nor by the 
information of others, in any case, that a Court of equity has inter- 
posed by injunction to stay the proceedings of a Court of lav, in 
which the award was made a rule of Court, and it is difficult to see 
how that could be under the first section, (534) ; the words Court of 
law or equity in the second section, must mean that Court in which 
the rule was made, and the application must be made within the time 
limited by the act, and power is not only to refuse to carry into 
execution, but to set aside (534)." Lord Eldon, Ch. (Steff v. Andrews, 
2 Madd. 6 ; Godfrey v. Boudier, 2 Yin. Ab. 130, pi. 3S, S. P.) 

(c) 14 Yes. Jun. 266. 
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at lawy where the submission has been made a rule of Court I^janction, 
under the statute, and that, though, to administer substantial ^^^' ^^ ' 
justice between the parties the interposition of a Court of 
Equity would be necessary (a). 

A reason why a Coiut of Equity cannot interfere to set ReMon againit 
aside an award is, that where a Court of law can interfere £q^y^inter. 
(as where the application to set aside an award is made in ^<^|°| ^*^^ 
due time), it has power to entertain every ground of relief 
which, under similar cinimstances, could be uiiged in a 
Court of Equity (6). 

In cases where awards are not within the statutes, the Cases not 
jurisdiction of the Court of Equity remains as it was before *"* •'^ •*• ** •• 
the statutes were enacted (c). Where an award has been 
unimpeached for nine years, equity will not interfere, and ' 
where the only object of a bill is to set aside an award, 
corruption and partiality alone will be allowed to be 
discussed, but if the prayer of the bill be for an account also, 
then legal objections may be made, in order to let in the 
account (d). Where an arbitrator undertakes the reference Arbitrator un- 
iipon the agreement that no bill in equity shall be filed ference on 
against him, the parties will be unable to make him a party ^°^^^''* 
to a bill, though fraud and partiality are charged against 
him, and if he is made a party to a bill under such circum- 
stances, the Court will order his name to be struck out (e). 

In the books mention is frequently made with approba- 
tion of a maxim adopted from the civil law, " that that^ 
against which relief is prayed, cannot be pleaded in bar of 
such relief : there are two cases to which this maxim seems 



(a) Gwinnet o. Bannister, supra ; Stiffo. Andrews, Mipra. 
(6) Rex t?. J. Wheeler, 3 Burr. 1268. 
(c) Supra, 

{d) Champion o. Wenham, Amh. 245. 

(e) Steward v. East India Company, 2 Vem. 380 ; Anon. 3 Atk. 
664; Ca. temp. Finch, 131. 

Q 2 



228 THR I^W OF AWAEBS. 

peculiaiiy applicable, but in wbidi it has sddom prenuled, 
viz,, awards and releases (a). 
Arbitrator In any case where an arbitrator is made a defendant to a 

defendant to*,,, 

bill in equity, bill in equity, if be is not thereby charged with corruption, 

fraud, or other misconduct, he may demur (6), but where 

fraud or comiption is charged against him such duuges 

must not only be denied by way of averment in the plea, 

but the plea must be supported by an answer, showing he 

was incorrupt and impartial (c), but to set aside the awanl 

the corruption must be proved, merely giving excesave 

damages, is insuflScient (d). 

Question of The question of the validity of an award should be 

Award. brought on, on further directions (e). 

Former prac-^ Where the submissions was made a rule of the Court of 

Coun of ^ Equity, it was formerly held, exceptions might be made to 

Equity on re- the award, in the Same way as to aMaster's report, and if the 

therein. com{^nt was that the arbitrator had not considered parts 

of the matter submitted, the Court would order the ailn- 

trator to certify whether he had considered them (/), bat 

which doctrine is now overruled. In the case of Dick v. 

MilUgan^ in which there were cross actions (^), a request 

was made that certain accounts might be submitted to the 

Court, after much discussion, the Lords Commissioners 

(Eyre, C. J., Ashhurst, J., and Wilson, J.) held, ^that a 



(a) See a collection of cases in K3rd on Awards, commencing ^' 
p. 36l, et seq,, wherein aw a rda and raleaaae Itava bean aUoved in an 
answer to bills in equity thereon. 

(b) Lingood v. Croucher, 2 Atk. 

(c) Nybott V, Banel, 2 Eden. 131 ; Pope o. Bish and Another, 
1 Anst. 69 ; Edmnndson t;. Hartley, 1 Anst. 97 ; Evans v. Harris, 
22 Ves. & Bea. 364, Pitford, 209. 

(d) Brown v. Brown, 1 Ch. Ca. 140. 

(e) Woodbridge v. Hillier, I Bro. Chan. Reports, 39S. 
if) Kyd on Awards, 342, 

Cg) 2 Ves. Jun. 24. 
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reference to the judgment of an arbitrator is a reference to 
his final judgment^ unless there be an imputation upon his 
oonducty'' and that there was a great difference between an Arbitracioii in 
arbitraUMTy and a master, *^ the former is a Judge of the facts ^^^' 
without appeal, the latter has only to prepare matter for the 
opinion of the Court, and in the case of an arbitrator there 
is no distinction between Law and Equity, and that it would 
be mischieyous, if the Court should lay down a rule that in 
complicated cases of reference to arbitrators they (the arbi- 
tniUMii) ought to lay all the minute particulars before the 
Court, in order to make a ground for costs. The summary 
justice they (the arbitrators) administer is the best, and if 
the Court does not see a ground for costs there is no great 
harm." 
There are cases wherein, if on an agreement to refer the Carryii^ on 

^ V •. • ^ • • -^ • "c •-_ ^ Ml cwue after 

solicitor persists m pressing on a suit m £quity, costs will reference, 
be decreed as in the case of Ambler v. Tibbut (a), where ^^^ ''^' 
several causes and suits in Equity were referred on the trial 
of one of the common law causes, and the solicitor persisted 
in proceeding with the suits in Equity, and delivered sub- 
pcenas to hear judgment ; and set down the causes in the 
registrar's book for hearing, the Court, on motion, set 
aside die subpoenas with costs, and directed the causes to 
be struck out 

A bill will not lie to compel an arbitrator to cUscover the Grounds of 
gnmnds on which he made his award (&). ascoTer! 



(a) 2 Bea. 442. 

(h) 3 Atk. 644, ftipra, as to the jurisdiction of the Court of Chan- 
cery, 
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ATTACHMENT, 

Disinclination The euforciog an award by attachment is a proceeding of 

Law Couru to Comparatively modem date, and the Courts of law listened 

^^'^^' with comparative reluctance to such applications (a). At 

first a distinction was made in a case where a party by nile 

of Nisi Prius consented to submit, and afterwards withdrew 

his submission before an award was made, and where he 

afterwards refused to perform the award : in the former case, 

the attachment was generally granted, because there was no 

other remedy ; in the latter refused, because the party might 

have his remedy upon the award (&). Though the Courts 

of Common Law were so unwilling to grant an attachment, 

Coane in the the Courts of Equity made no scruple (c). In Knox v. 

Equity. Simmons (d) it was decided, where no writ of execution of 

the order that the award shall stand, has been served upon 

the opposite party, the motion is, ^^ that he stand committed 

for non-performance, not that an attachment shall issue 

against him," the service of this notice of the motion mutt be 

personal, the reason being, that by the reference the cause 

is out of Court, but where a writ of execution of the order 

has been served on the party, motion for attachment may be 

made, though the submission did not contain any express 

undertaking to perform the award, or has not been made a 

rule of Court 

Afterwards the Court of (Common Law ran into the oppo- 
site extreme, and in all cases (whether void in point of law 
or not) granted an attachment, on the ground that the refer- 



(a) 1 Keble, 130» 138, see T. Raym. 36, 152, 2 Keble, 22,643. 

(6) 2 Keb. 22, 3 Keb. 844. 

(c) Hide ©. Pettit, 22 Car. 2, 1 Ch. Ca. 

{d) 3 Bro. Ch. Rep. 361. 
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ence being hy rule of Court, there ought to be an attach- 
ment for non-performance for it is a contempt of Court (a). 

The jurisdiction now exercised by the Courts in granting Jurisdiction of 
attachments is twofold : Ist, their ordinary jurisdiction over granting 
causes referred by a Judge's order, or a rule of Court ; •**»c*>™«n^- 
2Qc[Iy, statutable, where the submission by the agreement 
of the parties is made a rule of Court by virtue of the 
statute (9 & 10 Wm. 3, c. 15) (6), for before the statute an 
attachment could only issue when the cause was referred at 
Nisi P^ius: but now by its provisions, in all cases where the 
submission is made a rule of Court, an attachment can issue 
for non-performance of an award, but before it can issue the 
submission must have been made a rule of Court, and a 
copy of the rule must have been served upon the party (c). 

An attachment is granted whether the contempt of the Attachment 
rule of Court consists in the non-payment of the money grafted, 
awarded, or of the costs (c{), or for the non-pcrformanee of 
any act immediate or collateral (e), and the rule in all such 
cases is a rule to shew cause (/). If the arbitrator's costs 
have been paid by the applicant there must be an affidavit 
of such payment (g). 

Mr. Watson seems to say, it is doubtful whether the Compensation 

^,,,,^,,,,^^^^^,^^,,^,^,,^,^^,^,,^,^,,^,,,^^,,,,,,,.,^^^„^,.^,^^ to arbitrator, 

, , _, , . , attachment for. 

(a) Kyd on Awards, 313. 

(6) Watson on Awards, 247. 

(c) llie rule nisi for an attachment for disobedience of a rule of 
Court against an executor for not accounting, was personally served, 
bat not the rule absolute ; several attempts were made, but defendant 
kept out of the way, and a copy was left at his residence. You must 
make out a very strong case before the Court will grant an attach- 
ment, 3 D. P. C. 703, a rule nisi was granted, which was afterwards 
made absolute, no cause being shown. Vide re Fennel, ib. note (a). 

{d) Hicks V. Richardson, 1 Bos. & Pul. 91. 

(e) Daniel v. Beadle and others, 1 M. & G. 960; Doddington v, 
Hudson, 1 Bing. 410, 

(/) Dickinson o. Alsop, 8 Jurist, 1033, Pollock, B. 

(9) In re Smith and Reeves, 5 D. P. C. 513. 
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CompensBiion Cotirt will QTant an attachment for the non-peymeot rf the 

to arbitrator, - . . » , - 

attacbmeBt for. oosis of an anHtrator («). In the esse <n Bieks y. lUduiri* 
Mou (b), which was aa ap^^catioo for an attachment agkinst 
one party, by the other, for a moiety of the costs whidi he 
haid paid to the arbitrator to get the award, aod of wUch 
payment was refbsed : Eyre, & J.; aaid, ^* AooiA m not 
have aUowed tlie aibitrator to say on tfais sort otsBpf^mAai 
HM the costs of the arbitration amofniMd to so mocli, and 
that, by the terms of the award they were to be paid by both 
parties, and that the plaintiff had refiised to pay his moiety. 
I consider this motion in the same li^t as if the aibitr&tor 
had come to enforce the payment by attachment On tlie 
substantial justice of the case the plaintiff is bound to paj 
his moiety of the costs-: he has submitted by a rule of Co^ 
to pay them, and the Court will enforce the payment by 
attachment. It is a matter of form whether the arbitrstor 
himself applies for the attachment or the parly who paid 
the money to the arbitrators. BuUer, J., seemed to doubt, 
not that an attadiment cotdd issue for the payment of the 
costs of the arbitrator, but whether the paymesnt of the 
money was, or not vi^untary, and after their Lordships bad 
delivered their judgments. Lord Chief Jmtice Eyre said, 
*^ perhaps on strict legal grounds the arbitrator ought to 
have applied for the attachment to enforoe the payment of 
his costs, but that the Court was unwilling to fcice 
arbitrators into the Court. In the later case ot Bur- 
roughs T. Clarke (c), in which the apjdication was bj so 
arbitrator for ah attachment to compeL the payment of 
his costs, he not having joined in the award. The parties 
had paid a certain sum (the sum demanded) to the other arbi* 
trators. Taunton, J., refused to grant the attachment, on 
the ground, it would seem, of payment, and he concluded 

(a) Watson on Awards, p. 248. 

(b) U5i supra, 

(c) I D. P. C. 48. 
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by sayii^ ** What was said by Eyie> C. Ji * went beyood Cwnpenwtian 
the case, and whatever dropped fiom biiQ was extrajudicial, attacliment for. 
and I apprehend there is no reascm £ir aoy such .obsor-^ 
vadon." * . . 

« 

Though the observadons df the Lord Chii^f , Justiq^: 
weie ki one sense eiEtra judicialt yet it. would' .9^en9',tft#j^T 
ware tke mids by tMfA h€ arrived at the eouth^ion he 4¥k\ 
and they therefore must neeessarily have moce weighii thaor* 
mere dicta. He distinctly says, though in other wor^^ 
that if the arbitrator had come himself, and which would be. 

r 

the moie proper mode, that they (the Court) would hav^i 
grmted the attachment; and it was only i^n the ^OQ^f 
sideiation that the applicant stood in the place of the Bxbir . 
trator, that the apfdication was granted; and with wbidbL{ 
Buller, J., and the other Judges, a§p»ed» The case ojf. 
Burroughi v. Clarke appears altogether beside^ the questioui 
for therein the parties had paid the costs, and it wouldi 
therefore have been unjust, by a summary mode of pro? 
oeeding, to compel them lo pay again. In the pripr, 
part of his judgment, his Lordship intimated a doubt,, 
finmded upon the recollection of a decision of lA>rd 
Kenyon's, whether an arbitrator could recover his chaiges^ 
his office being honoraiy, and fiom which, it is presumed,. 
Mr. Watson has taken his authority, fox the observations 
coitfained in his book, viz.j ** that the Court would nojt 
grant an attachment, at the instance of an arbitrator, for his 
ooets," The question as to the power of an arbit^tor to 
recover his costs, is now set at rest by the case of ffoggine 
and Others y. Gordon and Others (a), and it would seem 
not only that the arbitrator can recover his charges, but 
the umpire also. 

A great argument in favour of the grant of an attach* 
ment at the instance of an arbitrator for his costs, is, that 

(a) Supra, 
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Compensation the Court exercises a surveillance over the costs of an 

to arbitrator, 

attachment for. arbitrator, not by directing thetn to be taxed by the Master, 
but by some inherent jurisdiction which the Court claims 
to have over the proceedings of an arbitrator, which, unless 
they recognised the claim, it is considered they could nut 
have. If, then, it be a claim recognised by the Court, and 
the Court has the authority to investigate the matter, such 
authority can only arise out of the act of the Court, viz., 
by making the submission a rule of Court, and when the 
submission is made a rule of Court, it is presumed that the 
proceedings on the submission are a matter as much in the 
knowledge of the Court as those in an action : the autho- 
rity conferred being exercised in consonance with that 
rule, the non-payment of the arbitrator's costs would seem 
to be as much a breach thereof as the non-payment of the 
matter awaided, as of the costs, inter partes, which has 
ever been held to be part and parcel thereof; if then, the 
parties who have paid can apply for, and obtain an attach- 
ment, siuely he to whom the payment is to be made, should 
be in the same position. Arbitrators as well as the par- 
ties may enforce their respective rights by suit, it appears to 
be an anomaly to say, that though they as well as the par- 
ties can sue for their rights, yet the parties alone shall be 
entitled to the summary benefit. It does appear to be in 
accordance with the spirit of the decisions in tavour of 
awards, that an arbitrator should be entitled to his costs, and 
be enabled to enforce them by a summary application. Lord 
Chief Justice Eyre's dictum, seem to be the only one, in 
the books upon this point, for the judgment of Taunton, 
J. (a), does not appear to have been directed to the parti- 
cular subject, but to have been decided upon the ground of 
payment to the other arbitrators. 

Attachractrts a j^ jg wholly in the discretion of the Courts, whether they 

matter in the •' 



discretion of 
the Court. 



(a) Supra. 



ATTACHMENT. 



235 



will grant an attachment (a), and before they will do so, the 
matter must be clear beyond a doubt (6). 
Upon a parol (oral) award, an attachment cannot issue. AttMhment on 

a parol award* 

the only remedy being by action ; nor where it is reduced 
into writing, unless it contains a power that it shall be made 
a rule of Court (c) ; where there is such an agreement, then 
the Court can enforce a parol award, by attachment (d). 

In the case of Owen v. Hurd (e), the parties consented Two awards, 
to a reference, and which was made a rule of (yourt, the 
arbitrator not having completed his award in time, the real 
parties, (Owen being only the nominal plaintiff,) consented 
to refer the matter again, which second submission was not 
made a rule of Court ; an attachment was moved for, for 
the non-performance of the award : the Court held that the 
award was a mere nullity, the reference not having been 
made by the parties on the record, both of whom should 
have consented to the rule of Court ; and if the reference Parties re- 
had been by the parties, there should have been a second p^aTtief on the 
application to the Court, (under the circumstances), to make ^^^^^^' 
the submission under which the second award was made, a 
rule of Court, and the order must have been made by 
the Court itself and that the application was for an 
attachment, for the violation of a rule of Court, when in 
truths there was no rule ; whereupon the defendant's at- ^^^®?"?" °^ 
tomey wished to waive the objection, and to have the Court is 
matter decided upon the merits, which Lord Kenyon, C, J., 



(a) " I formerly thought an attachment should be granted ex debito 
JusticuB, if the motion was made within the time limited : the 
opinion was hastily formed. It is an authority given by the Legis- 
lature to be exercised in a summary manner ; but when an award is 
bad on the face of it, it is reasonable objection should be made on 
an attempt to enforce it." (Pedley v. Goddard, 7 T. R. 77 f Kenyon, 
C. J.) " When it is doubtful whether an award is or is not good, 
we ought not to grant an attachment." Grose, J. (ib. 79)- • 

(b) Smith V. Reeves, supra. 

(c) 7 T. R. 1 Ansell v, Evans. 

(rf) Rawley v. Wood, Barnes, 64. {e) 2 T. R. 643. 
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lefiiaed to allow, and saying the Court were bound to take 
notice that thej had no jurisdictifHi (a). 
ASdanti, If the aflSdavilB aie oonfltcting, so as to leave any doubt 

on the mind of the Court, whether the award has been per- 
formed or not, it (the Court) ¥rill dischaige the rule nisi(^), 
and it will be refused, if from the award it appears that the 
• arintiatora have omitted to decide upon any matter sub- 

mitted (c). 
Appticadon Where an action was pending, in the Comrt of Em^a 

meS^pen^tng Bendi, for the sum awarded, the Court of Common Fleas 
ac^n. refused to grant an attachment, though the party was ready 

to waiye the action (d). The practice now appears to be, 
that if the action be discontinued, aind the costs of the 
^dticp paid, the attachment will be granted (e). 
AttMOmteat, The obtaining judgment, in an action on the bond, is no 
lAerjiidgiiieiit. bar to an attachment for the non-performance of the award, 
' for the applicant may think that an attachment is a more 
expeditious and effisctual mode of enforcing his claim (/). 
Action after So the CouTt will uot Stay proceedings in an action of 
debt on the bond or award, on account of an attachment 
having been obtained, because, if the defendant dies in 
execution, the attachment cannot be revived against his 
heirs or executors (g) ; but if he dies in execution on a 
judgment, the plaintiff may have execution on his goods (h), 
but when he is taken in execution on the judgment, the 
attachment is dismissed (i) ; though, in a later case, where 
an attachment was granted, and the defendant was 
taken thereon, and afterwards the plaintiff commenced 

(a) Vide supra, (6) Hales v, Tayler, 1 Stnu 695. 

(c) Randall v, Randall, 7 East, 81. 

id) Badley v. Loveday, 1 B. & P. 81, 

(e) Paull V, Paull, 2 D. P. C. 340. 

(/) 1 Salk. 73, 10 Mod. 333; in re Bower, 1 B. & C. 264. 

(gj Webster v. Bishop, Pre. in Cha. 223. 

(A) Patterson v. Gross, 2 Barnard. B. R. 227. 

(t) Richardson v. Chancey, 1 Barnard. 386, cited B. H. R. 107. 
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an action cm the award. FlEffke, B., said. ** the plaintiiF ^^^^ •^^ 

. ,11, Attachment. 

should be put to his election, and that he ooght to let the 
defendant oat of custody, and his Lordship directed the 
discharge of the defendant if he chose to give a bond to the 
plaintiff with sureties to the satis&ction of the Master, and 
which was to be in the nature of a bail bond (a). 
Where an award has been made a long time, four yean. Long delay 

- _,-.. -_ ./.111 in applying for 

and no atndavit is produced accounting for the delayv ainr an attachment 
attachment will not be granted (&)• ^ 

Where there were no proceedings in Court an affidavit for No proceed* 
an attachment need not be entitled in any cause (c), but the fofattachment. 
affidavits in answer must ((2). In a late case, where the 
affidavits were entitled as between A. plaintiff and B, 
defendant, no cause being before the Court, Coleridge, J., 
held the words plaintiff and defendant might be struck out, 
as mere surplusage, and that the commissioner's sigp[iature 
was not necessary to the erasures {e). When an award is to Affidavits in 
be enforced by attachment, the affidavit of the attestitig ^^ment 
witness is necessary or its absence must be accounted fer (/). 
The affidavits in support of an attachment must positively 
state the matter on which the application is grounded ; as 
where the grievance was the non-payment of the money 
awarded and the costs : Lord Abinger, C. B., said, ^ where 
the affidavits only stated that the plaintiff did not pay the; 
said sums or any part thereof, it is insufficient If it had gone* 
on to say, or either of them, it might have been suffieienty for if 
is. consistent therewith that the ^intiff tendered the amouiMP 
(>f the costs, and a clear case of refusal dionld bemads oiil(^). 

(a) Lonsdale (Earl of) v. Whinney, 3 D. P. C. 265. 
ft) Story V. Garry, 8 D. P. C. 299, Patteson, J. 
(e) Bevan o. Bevan, 3 T. R. 601 ; Whitehead and Otiiers «. FVith, 
12 East, 106, S. P. 
{d) lb. eofi/rd OM^e Bainbridge t?. Houlton and Another, 5 East, 21. 
(e) In re Imeson and Homer, 8 D. P. G. 651. 
{f) England v. Davidson, 9 D. P. C. 1052, Coleridge, J. 
(9) Poyner r. Hatton, 7 M, & W. 212. 
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Suit abated b j 
death of de- 
fendant. 



Affidavit for 

attachment, 

swearing. 



Attachment 
for the non- 

Cduction of 
ks, &c. 



Non-attend* 
ance of wit- 
nesses. 



Overplus, no 
attachment for. 



Demand of 
costs of two 
defendants in 
one allocatur, 
effect of. 



In the case of The King v. Maffey^ in the cause of 
Maffey v. Goodwin (a\ where the suit had abated by 
the death of the plaintiff, the Court held they could not 
grant an attachment, and that the only remedy was by 
action. The case of Rogers v. Stanton (6) was cited, wherem 
the Court of Common Pleas had granted an attachment, 
and after death of the defendant: in Maffey v. Goodwin {c)t 
Parke, J., said, ''the point concerning the attachment in 
Rogers v. Stanton was not well considered. 

An affidavit for an attachment may be sworn before a 
Judge of a different Court than the Court wherein the 
contempt is alleged (d). 

In the case of Arkhuckle v. Price {e) the Court granted 
an attachment for not producing books, &c., at the requisi- 
tion of the arbitrator, the reference being of all matters in 
difference, the submission contained a clause that the books, 
papers, &c., should be produced. 

So an attachment may issue for the non-attendance of 
witnesses under the 3 & 4 Wm. 4, c. 42, where the regu- 
lations in the statute have been complied with {/). 

Where the defendant had paid a certain sum into Court, 
and the arbitrator awarded that he had thereby overpaid, the 
Court refused to grant an attachment for the overplus (g\ 
Where A. and B. were defendants, and the matter was 
referred at Nisi Prius, and A. only appeared at the trial, 
or attended to any part of the proceedings, the arbitrator 
awarded that nothing was due to the plaintiff. Upon this 
the Master taxed the costs of the cause, and reference to A., 
who demanded them, as the costs of the said cause and 



(a) 1 D. P. C. 539. 

C6) 7 Taunt. 676. (c) Uhi supra, 

(d) Phillips V. Drake, 1 D. P. G. 638, 11 G. 4, and 1 Win. 4, c. 79, 

8. 4. 

(tf) Svpra. (/) Supra, p. 7. 

iff) Thornton v. Hornby, 8 Bing. 13. 
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reference of the plaintiff, according to the Master's allocatur, Domtnd of 
which made no distinction between those of the reference defendants in 
and of the trial. Bay ley, J., held that but for the mode of XfoT*"' 
taxing and demanding the costs an attachment would have 
been granted, but upon the allocatur it must be taken for 
granted, that the Master included the costs of the trial, and 
reference in one sum, and B. does not negative the payment 
of those costs to A., the attachment was refused (a), where 
the time was enlarged as in this case it is not necessary to 
make an affidavit of the enlai^ement of the time. 

Whatever would be a good defence to- an action upon 
an award may be shewn for cause against an attachment for Cause afainst* 

.1 /» r iAi_i_«ij wi attachment. 

the non-performance oi an award, though it does not appear 

upon the face of the award (6), but in showing cause against 

an attachment a party cannot impeach an award for any Extrinsic mat- 

extnnsic matter (c). 



(a) Dickens v. Jervis and Smith, 5 B. & C. 531. Where a submifl- 
sion contains a power to enlarge the time, and which is made a rule 
of Court, it is as sufficient for the purposes of obtaining an attach- 
ment as if the award was made within the time originally named, 
the Court must have the credit of not having made it a rule of 
Court without a sufficient affidavit. 

An attachment for the non-performance of an award may be moved 
for without an affidavit that the enlargement of the time was duly 
made, we must presume that the rule which was drawn up upon 
reading the rule of Court, and the Master's allocatur thereon, was 
drawn up upon the proper affidavit. (Barton t?. Ransom, 3 M. & W. 
327, Parke, B., vide Doe v. Amey, 8 M. & W. 565). 

Where a submission contains a power to enlarge the time, and the 
enlargement is made a rule of Court, it is sufficient to obtain an 
attachment ; the Court must have credit for not making a rule of 
Court without a sufficient affidavit, otherwise every rule for an 
attachment for disobedience of a rule of Court, must be by rule nisi. 
{Jnre Smith and Reeves, 5 D. P. C. 516, Littledale, J.) 

(6) Watson on Awards, 269> supra. 

(e) McArthur o. Campbell, 2 Ad. & E. 52. In showing cause 
against a motion for an attachment for defects not apparent upon 
the face of the award, a rule must be obtained within the time specified 
in the act. (Holland v. Brooks, 5 T. R. 162). 
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Award oon- 
tainiiil' ft «0li* 
dhiiii^MMrA 
deitt.* = 



Surrender of 
Umd. 



Deltjr on 
deouuid, per- 
formanoe of 
award. 



Where an award contains a conditioa preoedent, oc^Kiects 
a concurrent act to be done,, it must appear there has be^ 
1^ performancer or a tender of performance of the thing 
awarded (a). In all cases the award must be made in 
pursuance of the rule of Court to warrant the issue of im 
attachment (&). 

Where an award directed the surrender of land (copy- 
hold) to be made at the costs of the plaintiff, the Court held 
it rested with the defendant to prepare the surrender, or 
give notice of attendance for that purpose, and granted an 
attachment (c). 

Though an award be not served, or a demand made tor 
the money awarded, for some time after the day named tor 
payment, the attachment will nevertheless be granted (iQ. 



ComiptHm in an arbitrator is no defence againtt a motion for an 
attachment, though it might have formed the ground of a specifie 
motion to set aside an award. (Brazier o. Bryant, 3 Bing. 167 ; Doe 
on the several dem. of Madkins and Long v. Homer imd Roopell, 
BMprd, S. P.) 

(a) Standby V; Hennington, 3 Marsh. 276 ; Anon. 1 Burr. 651. 
. ib) Beade v. Duten^ 3 M. & N. 70^ Piute, B. Submission, whh 
power to enlarge the time by indorsement ; the copy of an award served 
upon the d^ndant, contained no indorsement. Held, ** There did 
fiQt^ thereby appea? to be inf r«to>of OoUft authdridng an award so 
as to make k a contempt, nor autisof ity for wkiMiD^&i^ inirtund after the 
time limited. Without the indorsementdef^tadant hlid'iJio^nbiice of his 
offen<;e.^ (Davis v. Voss, 15 East, 98, L6i>d ESleiibbnHigh, C. I) 
** It lies upon the applicant for an attachment to show defiendant has 
been guilty of a contempt, by showing he d(d enlarge the time." 
Bayley, J., (ib. 99 ; Halden v. GHanoOck, 5 B. & €. 390, S. P. ; Moole 
VvSeaple, 15 East, 99»S. P.) 

Referesce with power to appdint an umpire, and a clause fbr the 
0hK4rvRiM»^^ the^nrasd'^of 1ii«'inri)itratdr» a^ ^eir titftpfre; the 
awwrd uraavflignedr by tiid afbitvatorSf It ^ did* not hpty^aFaltt umpire 
(mm) been appointed ^. die wDvdsareiMMihilttlMyW their, but ihey 
011^ Ih^r iMni)ii^»vheld <too doedytfnl w grant attaehmefit (Hether- 
i^glM^^ Boiiitison, 4 M. «r W. 608, Park«, B.) 

(c) Doe dem. Clarke and Another v. StiUweU, stipra. 

{d) In re Cracke and Others, 7 D. P. C. 603. For non-payment of 
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» 

Where the arbitrator directs a verdict to be entered for the Mtj <m 

QABBBBO DAP* 

plaintiff, he not having power by the submission to do so, an formam si 
attachmentwiB not thereon be granted. LordDenman, C. X, *^*'^* 
■in d[rfrv%rtng fte judgment of the Court, said, " the decision 
of Littledale, J;, in Cartufight v. Blackwell {a)^ favoured 
the view that the entry of a yerdict was tantamount to ah 
order that the defendant should pay so much to the plaintiff, 
but the case of Jackion v. Clarke (b) is opposed thereto, 
and hiff Lordehip said, had he known of the case he should 
not have decided as he did" (c). A person making a demand Demand of 
of payment of the sum awarded must be careful not to, de- 
mand more than he is entitled to, or the application fpr * 
an attachment wiH be refbsed (eQ. So if a sum awarded, be 
reditced in amount, the demand must still be of the ^m 
dae, and A^^lenand -ef ^he o r iginal sum before iherT^duction 
is not sufficient to warrant the issue of an atCacfament, there 
most be a q>ecific demand of the exact sum for the non- 

money, the award directed the payment to Cracke of 175/. Zs, 6d., mi 
a day named; the. award was not served, nor a demand made imtil 
six months after the day mentioned for the payment, which being 
by the laches of Cracke, it was contended he should be left to his 
action thereon. ** There is nothing objectionable done or omitted, it 
is a continuing duty for the unaueceesfol party to pay the sum 
awarded, and time given jb^yond the period is an indulgence, but the 
duty to pay remains in force» if there was a restriction as to the day it 
would be different, attachment must issue." (606). Williams, J. 

(a) 1 Dowl. P. C. 489. 

(&) 13 Price, 208; M'Clel. & Y. 800. 

(c) Donlan and Others p. Brett, 2 Ad. & B. 347. 

{d) The terms of reference were, that the costs of the action were to 
abide the event of the award; the arbitrator awarded the ooets of the 
reference also. In order to support an attachaentt applicant must 
show that he has demanded what is due to him, if he demands more, 
there is no failure of compliance ; does this sabnussion include tho 
costs of the reference I Rule discharged. (Smsth o. Bogars, 7 Taunt. 
212, Gibbs, C. J. ; Dickeiis e« Jervip; Whitehead o. Firtk» 12 East, 
167. Mich. Term, svpra, 8. P ) 

R 
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awarded. 



A person not 
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application of. 

Enlai^ement 
of time, attach 
ment against 
executor. 



Motion for, 
when to be 
made 



Money due, 
nttachment in 
London. 



payment of which the attachment is applied for (a). From 
the case of Smith v. Johnson (b), it would appear, tot any 
cross demand a deduction may be made from the sum 
awarded, if the subject of such demand was dearly a matter 
not within the submission, because the party must bring his 
whole case before the arbitrator, and has no tight to reserve 
any particular part, or thing (c). 

An attachment to enforce an award will not be granted 
upon the application of a person not a party to the sub- 
mission (d). 

Where a submission is made by a Judge's OTder, and the 
time is also enlarged by a Judge's order, it must be shewn 
by affidavit, that the enlargements were duly made before an 
attachment can issue. The Court will not grant an attach- 
ment against an executor for the non-performance of an 
award against his testator, because the contempt is personal, 
and it would be an improper mode of trying the question of 
assets (e), so also when the submission contains a clause that 
the matter shall survive to the executor (/). Where an 
executor, or administrator submits disputes in such right to 
arbitration, he is amenable to the same rules as other per- 
sons, for such a submission without reservation is a confes- 
sion of assets (^), the award must be that the executor shall 
pay in order to warrant the issue of the attachment (A). An 
attachment for the non-performance of an award cannot be 
moved for, nor cause be shewn against it on the last day of 
term (i). If the sum awarded to the successful party, be 

(a) Spivey v. Webster, 1 D. P. C. 696. 

(6) Supra. (c) St^a, 

(d) In re Skete and Others, 7 D. P. C. 618, 2 W. W. & H. 49, S. C. 

(tf) Willes, 316, Newton!?. Walker. 

(/) Tyler v. Jones, 3 B. & C. 144. 

(^) Worthington v. Barlow, 7 T. R. 453, et supra, 

(h) Pearson v. Henry, supra, 

\i) Anon. 1 Bun. 651. 
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attached in London for a debt doe by him to another Money due, 

, . 1 r attachment in 

person it wouJd appear (a) such attachment is no defence i^ondon. 
against a rule for an attachment for contempt, because, 
when a submission has been made a rule of Court it has 
the effect of a judgment, which cannot be defeated by a 
process issued out of an inferior Couit (b). In Grant v. 
Hawding (c), wherein the money was attached, Lord Mans- 
field said, ^* I think the proceedings in the City Court 
were erroneous, and the defendant cannot be allowed any- 
thing in respect of the sums paid upon the city process, 
but must pay the whole to the plaintiff without prejudice to 
bis recovering the money back again from the persons to 
whom he has paid it In Coppeli v. Smith (ef), which 
also was a cause where a process had issued out of the 
Mayor's Court, to attach a sum of money, due for costs, 
awarded upon the Master's allocatur, the Court were of 
opinion, it being a judicial act, the City Court had no 
power, and Buller, J., said, that money awarded under a 
rale of Court could not be attached. 

When a person is attached for the non-performance of Bankruptcy 
an award, and becomes bankrupt, the certificate is a dis- ment. 
charge of the matter (e) ; but if the attachment had been 
for costs, not taxed at the time of his bankruptcy, of them, 
the certificate would be no discharge, for they are not a 
debt, until ascertained by the Master, unless in the ease of 
a verdict, for there the costs follow of course (/). 

When the award finds a sum of money, due from A. to No order to 
B', but contains no express order to pay, the Court will not ^^' 

(a) Watson on Awards, 270. 

% Cnlla V. Elgood, 2 DowL & Ry. 193. 
I vc) 4 T. R. 312, (I*). 

i (* 4 T. R. 312. 

(c) Baker's case, 2 Stra. 1162. 

if) Key V. Davis, 9 East, SIS, vide Beeston t>. White, 7 Price, 209, 
ft supra. 

R 2 
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Verdict. 



Attachment, 
woat. 



thereon grant an attachment, for the defendant cannot be 
shewn to have disobeyed the award (a). It was held s 
direction to enter a verdict for a certain sum, wte equiva- 
lent to an order to pay {b)y but which has since been ot^- 
ruled {e\ 

Interest on a sum awarded, cannot be recovere4 by 
attachment (d). 

An attachment for the non-performance of an award, 
though formerly it was thought to be otherwise, is only in 
the nature of a civil process, it cannot be executed on a Sun- 
day .(«). So the Court will not grant an attachment against 
a peer (/), or a member of Pailiament (^), nor against a 
corporation generally, or against its individual members (A), 
nor against a public company (i). It is no objection to the 
Court granting an attachment, that the defendant is out of 
the jurisdiction, or that the serving of the award and the 
rule of Court was made out of the jurisdiction (k). 

Trustees, when they enter into references generally, such 
a reference is a confession of assets, as in the case of the 



(a) Eagell v. Dallimore. 3 Bing. 634 ; Hopkins v. Davies, 1 Cromp., 
M. & Rose. 846, S. P. 
{h) Cartwright 9. Blackworth, 1 D. P. C, 489, Littledale, J. 

(c) Seaward v, Howey, 2 Ad. & £. 344 ; Doulan v. BreU, 2 Nev. & 
M. 854 ; Hayward v. Phillips, 1 Nev. & P. 289, wherein it has been 
held that a decision to enter a verdict by an arbitrator without antbo- 
rity ia an excess. 

(d) In re Cfaurchcr, « B. & Ad^. 777 ; Doc v. Squire, 2 DowL 
N. S. 327» supra. 

(e) Rex V. Myers, 1 T. R. 266, et vide Rex v, Curven, J. B. Moore, 
494. 

(/) Walker v. Lord Grosvenor, 7 T. R. 171. 
(g) Catmur v. Sir £ KnatchbuU, 7 T. R. 448. 
ih) London v, Lynn, I H. Bl. 208 ; Bishop of Chester v. Harwood, 
1 T. R. 652. 
(t) Glynn v. Corpe, supra, 
ik) Hopcroft and Others o. Termor, 1 Bing. 378. 



ATTACUttSMT. 245 

tnistees of an insolvent debtor, who referred certain matters. Verdict, 
and the Court granted an attachment against them (a). In 
Daotf y. Ridge (6), it was held, that trustees do not render 
themselves personally liable, by the submission of matters 
relating to the personal estate to arbitration. It is presumed . 
that, in the prior case, the trustees did not shelter them- 
selves beneath the stipulations contained in the statutes 
relating to insolvent debtors. 

In Chancery, where a reference is by a rule of that Court, 
the attachment will be granted, without first making the 
Older a rule of Court (c)« 

A personal knowledge of an award is a sufficient notice for Penonal 
the pnrpose of obtaining an attachment id), awwi. * 

The afiirmation of a Quaker is sufficient to ground an Affirmation of 
attachment for the non-performance of an award {e). * ^ ^^' 

A rale for an attachment is in the first instance a rule to Opening rale 
show cause (/). The Court will not open a rule for an ^^^ '"*''**" 
attachment on an affidavit of him in contempt that he has 
not been served {g). If no cause is shown, on affidavit of 
the personal service of the rule nisi, the Court will make it 
absolute. A rule for an attachment cannot be drawn up 
on an unstamped award (A). 

A person, on being attached, is not entided to his dis* Person 
chaige, on tendering the sum awarded to the officer (»), for der of amount', 
the attachment issues, not because the money is not paid, or 
the thing awarded to be done done, but because the party 

(a) Wandborough v. Wandborongh, Dyer« sti^a, 

(6) 1 Esp. Rep. 101. 

{e^ Ormondy Marquis of, v, Kindersley, 2 S. & S. 15. 

(({) Supra. In re Bower. 

ifi) In re GiUibrand, 1 Dowl. & Ryl. 121. 

(/) Gifibrd v. Giffbrd, Foivest, 80 ; Rex v. ■ , 2 Gbitty, 57% 

(g) Hopley v. Granger, 1 Bing. N. R. 256. 

ih) Supra, p. 146, note (6). 

(f) Y\\X V. Combe, 3 Nev. & Man. 212. 
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^f™?\ oflfending has contemptuously disregarded a rule of one of 

der of amount, her Majesty's Courts of Record, and the attachment is for 
the purpose of bringuig such person before the Court, in 
order that he may receive sentence, and pui^e the con- 
tempt. In one case, where the contempt was filing a bill in 
Equity, contrary to the provisions of an order of reference, 
the Court directed the person to pay all the costs, as be- 
tween attorney and client, both at law and in equity {a) ; 
and in another case, where the defendants, by the ill faith 
of the plaintifls, were driven into equity, costs were Ukewise 
awarded against the plaintifis (b) ; and in another case, the 



(a) In Rex v, Wheeler, 3 Burr. 1258, the Court said, that the 
attorney and counsel were equally guilty of a contempt and more 
criminal, and if it ever happened again, they would proceed against 
them. 

(b) Morgan and Another v. Miller and Another, 6 Bing. N. C. 108. 
Nisi prius $ verdict for 10,000/., but no execution was to issue until 
default should be made in payment of a sum awarded by a Master 
in Chancery, to whom cause and suit in Chancery was to be referred : 
a Mrs. Farden consenting to become a party to the rule ; a rule nisi 
was obtained by plaintiff to set aside the order of reference and pro- 
ceed to a new trial, and by defendant, for an attachment against 
plaintiffs, for not obeying the rule of reference. The action arose out 
of a bond given for 50001., payable by instalments, for the purchase 
of a solicitor's business, 2000/. of which remained still due, and 
which bond was for the benefit of the widow and children, the 
widow, Mrs. Farden, married a second time. Plea, the bond was 
obtained by fraud, whereon issue was joined, and the defendant filed 
a bill to obtain a deduction from the amount of the consideration, on 
the ground that Mrs. Farden (a second time a widow) had not acted 
consistently with her undertaking iu regard to the business and the 
clients of Mr. Whitton. The plaintiffs, by affidavit, insist they have 
endeavoured to effect the arrangement made by the order of nisi 
prius; and defendants, on the contrary, insist they have acted with 
bad faith and have endeavoured at every step to defeat an arrange- 
ment. ** From such affidavit we can draw no conclusion ; from the 
e^iamination of the proceedings in Chancery, we think the defendant's 
affidavits correct, and therefore attribute the failure of the com- 
pletion of the arrangement to the wilful default of plaintiffs; as the 
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Court fined the plaintiff and his attorney 50/., for a contempt Person 
for the non-performance of an award (a), when a person is derofimounu 
reported by the Master to be in contempt, such report is in 
the nature of a conviction, and the Court will allow affi- 
davits to be filed in mitigation, but not in denial (6). 

In Chancery, when a person is in contempt, the motion 
is, that the person stand committed, of which, notice must 
be personally served (c). 



fund sought to be recovered ie one in the hands of the trustees and 
in which infants are interested, we think we should not be justified 
in refusing the plaintifis liberty to try the cause, hut the costs of the 
useless attempt in Chancery, shall be paid by the plaintiffs and Mrs. 
Farden. On decreeing rule absolute for the plaintiffs, we do so on 
consideration of their paying the costs of the day of the trial at nisi 
prius, and the payment by the plaintiffs and Mrs. F., of the costs 
incurred by the defendants in the several motions made in this 
Court; and with respect to the rule for attachment, we direct the 
same to stand over and be enlarged, and to stand over as a security 
for the payment of costs." (170, et seq.) 
{a) CouLson o. Graham, 2 Chit. Rep. 57. 

(b) Ibid. 

(c) Knox V, Simmonds, 3 Bro. Ch. Rep. 359» for other matters re- 
lating to attachment, mde twpra. 
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JadffiMiit, A judgment is a matter of record, and it is said in the old 

^^'H^S^^S^^ writeiBy that a judgment cannot be submitted to arbi* 
tration (a). In Robert* v. Marriott (ft), it is laid down, 
** where all debts, sums of money, and demands^ are sub- 
mitted, be they due by bond, judgment, execution, or ex- 
tent, the arbitrators have computed them, and they are 
within the submission, and, therefore, as the arbitrators 
have power to make their award concerning &e debte 
themselves, by the submission, so, consequently, they have 
power to award the rate of specialties, judgments, &&" 
from this case, it would appear, a judgment is within the 
cognisance of the arbitrator, not, as is jHresumed, to review 
the judgment, for that would be making the arbitrator to 
sit in error upon the judgment, but to ascertain what 
amount is due thereon, or to direct a release. Mr. 
What question ^AtBon (0) says, ^' that a party might refer the quesdon, 
on judgmentf ^vhether or not a judgment is erroneous^ or void, or sati»- 
ferred. fied, or has been fraudulently obtained:" these matters, 

with the exception of the first of them, would appear to be 
fidrly within the scope of the arbitrator's power, but the 
first, it is presumed, is open to a doubt, for it would appear 
that, when a judgment is properly entered, it must be 
assumed to be the act of the Court, and is a conclusion of 
law upon the {nremises previously stated upon the record: 
. ibr the reasons given above, it would seem doubtfiil whether 



(a) Roll. Abr. (S.) pi. 6. 

ilb) 2 BUttnd. 190. 

(c) Watson on Awards, p. 46. 
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the arbitrator has jurisdiction to open the matter, so as to Wbat quettioQ 

.on jadgmentt 

bring the correctness of such judgment under review. A may be re- 
mere question, as to whether the party had a right to enter ^ 
up judgment of nil dioit, or such proceeding, before the 
cause was really at issue, may be a proper question for the 
arbitrator, but not where the judgment has been signed 
aft^r issue joined, or is the effect of a verdict, for in sueb 
case, if there be any informality, the Court, on applicatiooj 
will set it aside, with costs (a), and in the case of a judgment 
which have been signed upon an award, the motion to ^ 
aside the judgment will be entertained after this time has 
elapsed wherein the party should have moved to set asida 
the award (i). 

'^ It is often a matter of convenience, and in fiirtheruice Reference at 
of justice, at Nisi Prius," to refer the matter, " to be settled ™" ^""** 
by an arbitrator, a verdict is therefore taken pro formd^ 
subject to the award of the arbitrator, but after the arbi- 
trator has ascertained the sum to be recovered, such finding 
is in place of the verdict, and must be considered to be the 
same as if the jury had originally found so much to be 
due, and then all the same consequences ensue ; the plain- 
tiff IS only entitled to enter up his judgment for so much, ^ 
which, if found by a jury, judgment might be entered after 
the first four days of the next term, and execution might be 
sued out immediately afterwards, in such case applicaticMa 
need not be made to the Court for permission (c) ; nor to Service of 
enable the successful, party to do so, need there be a personal necessu^. 
service of the award, previously to execution {d). 

Where an award is not made until several terms after the £°try of judg- 

« . 1 i* 1 1 . ment nunc pro 

reference, it does not, as a matter of course, have relation tune. 



(a) Blanchenay r. Van Den Burgh, 1 Brod. k Bing. 298. 

(5) Brooks v. Parsons, 13 Law Joum. 50. 

(c) Lee V. Lingard, 1 East, 401, Lord Kenyon, C. J. 

(ji) Borrowdale o. Hitchener, 3 B. & P. 245, Lord Alvanley, C. J. 
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back to the time when the reference was made, so as to en- 
able the plaintiff to enter up judgment as of the term next 
after the assizes. Patteson, J., held, that the allowance of 
such a proceeding was a matter for special application, as 
when a verdict is taken, subject to a special case (a). 

Where a certain day is named in the award for the pay- 
ment of the money, though judgment may be entered 
immediately, yet execution* must not be issued before the 
day particularized, or it will be set aside as an irregu- 
larity (6). 

Where a verdict was taken at the trial, subject to a 
reference, the gentleman named, had been engaged ia 
the cause, and from motives of delicacy, refused to go 
into the case, the Court directed, that unless the defendant 
would consent to the appointment of another arbitrator, 
that the plaintiff should proceed to judgment and exe- 
cution (e). 

In an action of replevin, wherein there were four issues 
(the costs of the cause were to be, as if tried) on three of 
which the arbitrator found for the plaintiff, and one for the 
defendant, and 12L lOs. due for rent, but directed no ver- 
dict or judgment to be entered, the costs were taxed, but 
the Court held that the defendant in replevin could not 
sign judgment for the award and costs (5). A defect upon 
the face of an award may be taken advantage of to set aside 
a judgment, as well as to prevent an attachment, though 
after the time allowed by the statute for that purpose, and 
an objection grounded on such a default need not be stated 
in the rule nisi (e). 



(a) Brook and Another, Assignees, v. Feams, 2 D. P. C. 144. 

(6) Callam v. Paterson, 4 Taunt. 319. 

(c) Woolcy V, Qarke, 2 Dowl. & Ryl. 168. 

(rf) Grundy o. Wilson, 7 Taunt. 700. 

0?) Manser v. Heaver and Another, 2 B. & Adol. 295. 
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In a case before the abolition of arrest, where a verdict Judpfmont 
was taken by consent, subject to an award, it was held 
judgment could not be signed against the principal, for the 
amount of the sum awarded, without first obtaining the 
usual rule, and where judgment was so signed against the 
principal, and afterwards proceedings were taken to fix the 
bail, the Court set aside the proceedings on an affidavit by 
them, that they had no notice of such judgment until the 
issue of the writ of ca, sa., when they applied to vacate the 
proceedings (a). 

Where an order of reference directed that a person in Construction 
whose &vour an award was made should be at liberty to sign gu^|]^^on^ 
final judgment, to tax his costs, and issue execution for the 
amount payable thereunder. It was held that the award 
being in the favour of the defendant, the terms of the order 
applied to him, and that he might sign judgment for his 
costs (6). 

Before the passing of the statute of the first of Victoria, Remedv under 
c. 110, the remedies for enforcing the performance of awards c. i lo. 
were by attachment and by actions upon the award, now 
by the 18th and 19th sections (c), the Court have authority 



{a) Hayward v. Ribbans, 4 East, 309. 

C6) Maj^gs V, Yorston, 6 D. P. C. 481. 

(c) Sect. 18. " That all decrees and orders of Courts of Equity, and 
dl rules of Courts of Common Law, and all orders of the Lord Chan- 
cellor or of the Court of Review in matters of bankruptcy, and all 
orders of the Lord Chancellor in matters of lunacy, whereby any sum 
of money, or any costs, charges, or expenses, shall be payable to any 
person, shall have the effect of judgments in the superior Courts of 
Common Law, and the persons to whom any such monies, or costs, 
charges, or expenses, shall be payable, shall be deemed judgment 
CTeditoTB within the meaning of this act; and all powers hereby 
given to the Judges of the superior Courts of Common Law with 
respect to matters depending^ in the same Courts shall and may be 
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Remedy nnder to Older a persoD by mle of Court to pay a specific sum 

c 110. awarded by the arlHtrator to be paid by him, and od toch a 

nile being made absolute, execution will issue against such 

person, for the amount so specified in the role. In die case 

cfDoe V. Amey {a), it was objected the Court had no power 



exercised by Courts of Equity with respect to matters therein de- 
pending^, and by the Lord Chancellor and the Court of Review in 
matters of bankruptcy, and by the Lord Qiancellor in matters .of 
lunacy ; and all remedies hereby given to judgment creditors are in 
like manner given to persons to whom any monies, or costs, charges 
or expenses, are by such orders or rules respectively directed to be 
paid." 

Sect. 19- ** That no judgment of any of the said superior courts^ nor 
any decree or order in any Court of Equity, nor any rule of a Court 
of Common Law, nor any order in bankruptcy or lunacy shall by 
yirtue of this act aflect any lands, tenements, or hereditaments, as to 
purchasers, mortgagees, or creditors, unless and until a memoraadum 
or minute, containing the name, and the usual or last known place of 
abode, and the title, trade, or profession of the person whose estate is 
intended to be affected thereby, and the Court and the title of the 
cause or matter in which such judgment, decree, order, or rale sball 
bare been obtained or made, and the date of such judgment, decree, 
order, or rule, and the account of the debt, damages, costs or monies 
thereby recovered or ordered to be paid, shall be left with the senior 
Master of the Oourt of €o m mon Pleas at Wes t m inster," wto shall 
forthMrith enter the same particulars in a book in alphabetical order 
by the name of the person whose estate is intended to be affected by 
such judgment, decree, order, or role ; and such officer shall be 
entitled Ibr any such entry to the sum of five shillings ; md all p^- 
sona'sbaU.be at liberty to search the same book on payment of the 
waxsL of. one ahtUing." 

{a} Doe o. Amey, 8 M. & W. 665. Aetioa for mesne profits on an 
c^Qctment, referred with all aiatters in diffierence, to make an award 
and power to enlarge the time, submission to be nile, &e., and costs 
of refinrence^nd award to be in die diBcrstion of the arbitrator. All 
ipKpoeedtngs to be stayed 'and each pay his own coats, and that de- 
jEindanit ahottild pay plinntiff iSfiO/.i togetlier with the costs of the 
ffefereitcejand the aiv^ard* 

.%2nr«btaBMd «ile,^iiiiy defendant 'should not pay, &c. 
No sufficieitt ground has been shown to prevent making this rule 
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imder the statute, or at common law. to make an order. Reokedyimder 
eauuig upoD a pexson to pay a sum awarded by an arbitratcH*, c. i lo. 
and tbat the 1 of Viet. c. 110, did not confer upon the 
Court any new power ; it was also objected that the appli-* 
eadon was premature, the time not having elapsed for 
moving to set aside the award. Lord Abinger, C. B., 
'^ held the application was not premature," and to the first 
objection his Lordship replied, " that the act abolishing 
imprisonment for debt was made principally for the benefit 
of persons subject to arrest, and in lieu of imprisonment 
substituted the more efficacious mode of proceeding against 
their property, with that view it has made all orders of 
Court and directions for parties to pay money, equivalent to 
judgments, and enforceable by execution. The plainti£F is 
at liberty to apply to set aside the award, and if he succeeds 
the present execution will be nugatory." 

** The execution cannot issue upon the rule of Court, for AppUoation to 

. , , , the Court for 

the sum awarded by the arbitrator without application being role under the 
first made to the Court for a rule calling upon the other 
person to shew cause why he should not pay a certain sum of 
money, pursuant to the award. If that rule be made absolute. 



absolute ; the main ground of reliance is, that the 1 & 2 Vict. c. 110, 
8. 18, does not authorise the Court to call upon a party by rule to 
pay a specific sum of money pursuant to an award ; when the power 
of arrest by mesne process was abolished by that statute, it became 
necessary in lieu of the imprisonment of the persons of the debtors, 
to provide more ready means than had previously been known to the 
law of coming at their property, and with that view, the statute made 
all rules and orders of €k)urt containing directions to parties to pay 
mon^as equivalent to judgments, and like them, enfmrceable by ezSf 
cution s an attachment against a person for non-payment of mondy, 
appears to me ta suppose a power in die Court to direct him to pay 
it, though the practice has been to apply for the attachment in time 
first instance. As to the necessity for an affidavit of ihe due en- 
largement of time, it is required oa mtftion for attachment, for that is 
a process against the person/' Ajjord Abinger, C B;, rule absolute.) 
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Rnle for the then execution may issue for the sum distimrtly specified in 
cution under the rule SO obtained." Before laying down this rule (which 
t e statute. ^^^^^^ much approved of by the Court of Exchequer in the case 
oi Doe V. Am€y){a). My Lord Denman, C. J., said, ^^ these 
rules (under 1 & 2 Vict c. 110,) are to have the effect of 
judgments, &c., which are to charge the land, therefore the 
sum to be so charged ought to be distinctly stated in the docu- 
ment which thus charges the land, so that purchasers or cre- 
ditors may know what it is''(&). And where ajfLftu, which 
was irregularly issued as above, was executed, an action of 
trespass was held to lie against the persons executing it (c). 



(a) St^a, p. 252. 

(b) Jones v. Williams, 11 Ad. & £. 175. To set aside Rjl.fa. for in- 
equality, and after notice of trial all matters, &c. were referred ; award, 
verdict to be entered for defendant, and that 69/. Ss. lid. was due to 
bim from plaintiff, and costs, no judgment was entered, but after the 
award was made the order of reference was made a rule of Court, and 
costs were taxed, and a/./a. issued for 69^. 8«. 1 ld.and costs, amoundivr 
to 308/. 88, lid. Lord Denman,C. J., said, (178) " The question depends 
on the construction of the statute 1 & 2 Vict. c. 110, s. 18, (which re- 
lates to decrees in equity and rules of Court having effects of judgment). 
The rule, on which it is contended execution may issue, embodies the 
submission to arbitration, be it what it may, in no instance of submis- 
sion to arbitration is any money whatever payable by the rule, and the 
question is, whether if money be awarded, it becomes payable by the 
rule, by reference to it by consent of parties that an award may be made 
embodying an award made by consent into the rule by relation, as if 
the award itself was part of the rule, and when it goes to make it 
payable by the rule within the meaning of the act, it is money pay- 
able by something arising out of the rule. The defence which pre- 
sents itself is, no sum, expressed to be payable by the rule itself. 
These rules are to have the effect of judgments, which are to change 
lands, therefore the sum to be charged should be distinctly stated in 
the document. We think the power of issuing execution on a rule 
must be confined to cases where the money payable by the rule is 
expressed in the rule." (178). 

(c) Jones «. Williams and Others, 8 M. & W. 349. Action for 
trespass i plea, reference setting out award, and that a sum was doe to 
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Theee cases are analoirous to that of Oibbi v. Pike and Rul® ^^ ^« 

ltfU0 of ME0* 

Another (a), wherein it was held, that an order by the Master eatioii under 
o( the Rolls for payment of money into the Bank, in the ^ statute, 
name of the Accountant General, &c., is not an order to 
which the effect of a judgment is given by the statute. 

In the case MendeU v. Tyrrel {h)y it was held, that a rule Aniaogy to 
of Court, under this statute, was analogous to an attach- * "^*'"^' 
ment, under the old law ;' it was objected that the plaintiff 
had filed an affidavit of debt in the Court of Bankruptcy, 
(under section 8,) and that such a step was an election, and 
that the Court would not interfere. The Court notwith* 
standing made the rule absolute, on the plaintiff under- 
taking not to bring an action on the award {c). 



defendant ordering plaintiff to pay it ; issue of writ, delivery to sberiflT, 
and levy, concluding with a verification. Replication, that it had been 
ordered that the said writ and JL fa. should be set aside for irregu- 
larity, with costs, verification : rejoinder, replication ought not to be 
allowed, &c., because the writ was by Judge's order, ruled to be 
retamed by plaintiff, to which there was a demurrer. 

"The replication primd facie is a good answer to the plea, a party 
jastifying under a writ cannot do so, unless he shows a valid judg- 
ment. I am of opinion, with respect to costs, it is enough if they 
are ascertained by the officer of the Court. Ruling the return of a 
writ does not estop showipg the writ was set aside ; filing of record 
does not afiirm the existence of a void writ." Parke, B. "In the 
case of an award, it would be monstrous to say that any sum of 
money is payable under the order of the Court, which is the submis- 
sion to arbitration ; the sound rule is, that no execution should issue 
until the Court has ascertained for itself the property of the award, 
and has made an order for the payment of the money awarded." 
Alderson, B. (360). " Execution under 2 & 3 Vict. c. 110, cannot 
possibly extend to the payment of money, which has not in terms 
been ascertained by a decree or order." Rolfe, B. (361). 

(a) 8 M. & W. 228. 

(6) 1 Dowl. N. S. 465. 

(c) Mendell v. Tyrrel, 2 Dowl. N. S. 463. Rule, why payment 
should not be made of costs and sum awarded ; subsequent to award, 
plaintiff filed an affidavit of debt in the Court of Bankruptcy, under 
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^^^•^ *» It 18 only in cases where the reference is at Nia Prios, 

wherein the verdict is entered, subject to a reference, that 
judgment can be signed, and as the finding of the arbitrator 
is to be considered as that of the jury, and is to follow all its 
incidents (a), a necessary consequence is, that judgment can- 
not be entered until the term next after the finding of the 
arbitrator, for we have seen, that to enter up judgment as of 
the term next afl^r the submission, (where the award has not 
been made imtil several terms after,) requires the expresB 
leave of the Court; in cases where the award is made 
before the term next following, it is presumed the arbitrator 
would have no power to direct speedy execution, (unless he 
was empowered to act as a Judge at Nisi Prius,) for it eaanot 
be said to be a consequence of his office : but it is not neces- 
saiy to wait the lapse of the time which is allowed to apply to 
set aside the award, before the »gning of judgment, though 
it is doubtfiil whether the proper time wherein judgment 
could be entered on the verdict, can be anticipated. The 
remedy, under the 1 & 2 Vict c. 110, being analogous to 
the proceedings for an attachment If the award was made 
in term time, it would seem, that as an attachment, on com- 
pliance with the necessary forms (6), can be moved for im- 

■■■II ■■ ■ ■■ II I iiwi I I i.pa m i. 11 111 I — ^1— i^ 

1 & 2 Vict. c. 110, 8. 18 ; the defendant entered into a bond with 
sureties, &c., conditioned to pay, &c., but omitted the altematiTe of 
surrendering, &c., no further proceedings were taken but the present 
rule was obtained. It was objected that the defendant had elected to 
enforce the award in the Court of Bankruptcy, and therefore thie 
Court will not interfere. (454). " The plaintiff is entitled to make 
this rule absolute, if any action had been commenced, the facts should 
have been shown ; rule absolute on the plaintiff undertaking not to 
bring an action on the award." Lord Abinger, C. B. (455). ''A role 
of Court, under this statute, is analogous to attachment under tbe 
old law, and if plaintiff had commenced an action, the auUioritiee 
cited would have been in point." Parke, B. (456). 

(a) Lee v. lingard, s^gnra. 

(b) Svpra, Attachment. 
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mediktely, so could application be made under the 1 & 2 An^)r t^ . 

Vict c. 110 ; but where the award is made in the yaeation, 

it is presumed^ unless the order of reference contains the 

power as above, that judgment could not be signed, unless 

the time for the entry of the judgment upon the verdict 

had elapsed, or application had been made to the Court 

In order to authorize the Court to issue execution under Prelimimiy 
the statute, there must be a service of a copy of the award, '^* 
and of the Master's allocatur, or the rule will be refused (a). 
In a case where the time was enlarged, in accordance with 
the power contained in the submission, it was urged, that 
the order of reference being made a rule of Court, and the 
enlargements of the time being contemporaneously veri- 
fied, firesh affidavits were unnecessary, in order to proceed 
under the statute, Patteson, J., held, though *Mt seemed 
not necessary, yet it would be safer to draw up the rule, on 
reading the affidavits filed, when the order of reference was 
made a rule of Court, and on reading the affidavits on 
whieh the motion was made (b). 

Where there is a doubt as to the validity of the award, Doubtiasto 
the Court wiU not interfere (c). ^S °' 



(c) Pearsott v. ArefaboM, 11 M. & W. 108. Motion for a rule 
caUing upon difl piaintiff to pay money due and the taxed costs, with 
avifiv to iaautt exeentioii under 1 & 2 Vict. c. 110, s. 18, the affidavit 
did not contain any statement that the award and allocatur had been 
served upon plaintiffl ** I think there should be an affidavit of the 
sendee of the award." Lofd Abinger, C. B., rule refused. 

ib) PeeMes v. Hay^ 8 Jurist, 338. 

(c> l^eace v. Glarkson, l Dowl. N. 8. S37< To issue execution on 
aa award pursuant to 1 & 3 Viet. c. 110, s. 18 ; when this rule is made 
absolute itis final on both parties, and it is doubtful whether a per- 
sea is eattded thereto €x dMiio, &c. " If it is uncertain whether the 
award is good, the Coiirt will not interfere, without precisely deciding 
the award is bad, there is too much doubt for me interfere/* Wight- 
man, J. (840). 

8 
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Reference of When the amount of the damages alone is referred, the 
damages, issue CouTt may interfere, and allow execution for nominal 
Si^"^"^ damages (a). The service of the rule under the statute 
Service of rule should be personal (&); but if the party b unable to serve 
under statute, j^ ^^ appUcation to the Court, it wiU be enlarged; and it 
was also held, that it was not necessary to state the waiver 
of the remedy by attachment in drawing up the rule nisi (c). 



(a) Porch and Another, Assignees, v. Hopkins, 1 D. & L. 881. 
Debt ; pleas, general issue ; payment, set-off; 200/. mutual credit, 
and Statute of Limitations ; verdict, subject to a reference ; costs of 
action to abide the event : of the reference to be in the discretion of arbi- 
trator ; award for plaintiff on all the issues, damages 14/. lOs, 4d,, and as 
to matters in difference not included in the action, he declared bank- 
rupts were indebted to defendant in 100/., and were entitled to prove 
for that amount against the estate, each to pay their own costs ; this 
award was set aside. From aflSdavits, it was proved large dealings 
had taken place between the bankrupts and the defendants, and 
because the 100/. was omitted in the particulars^ that it was not to be 
allowed in the set-off. Motion was, why plaintiff should not issue 
execution for a nominal debt and damages with costs unless defendant 
would consent to refer again to the arbitrator. ** Whether a plaintiff 
should be allowed to issue execution for nominal damages is a ques- 
tion for the Court in each particular case. This case comes before 
me owing to the error of the arbitrator ; shall I compel the party to 
go before him a second time ? I think not ; he has a sound and valid 
objection, for the arbitrator may err again. Where the amount of 
damages alone is referred, the Court may interfere and allow execu- 
tion for nominal damages, because the plaintiff is entitled to some- 
thing.** WiUiams, J. (884). 

(fi) Jordan v. Berwick, 1 DowL N. S. 271. The service of the 
rule (under 1 & 2 Vict. c. 1 10) should be personal ; if it cannot be 
served, you may come to the Court again upon a special statement of 
the facts, and such a service may be allowed as shall seem proper." 
Patteson, J. (272). 

(c) Burton r. Mendizabel, 1 DowL N. S. 336. Motion to show why 
defendant should not pay a sum of 1773/. 2«. 3d. pursuant to an award, 
application was made for the purpose of obtaining a rule absolute 
pursuant to 1 & 2 Vict. c. 110, s. 18, whereby it would have the effect 
of a judgment. Motion for attachment would be useless, defendant 
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Where it is desirable to file an affidavit of debt, in the Filing aifidavit 

,^ 1.111 1 of debt in Court 

Lourt of Bankruptcy, upon an award, it should state the of Bankruptcy. ' 

&ct of the submission, making the award, and that the 
money was due at a day now past (a). 



being at Madrid. It wai Bubmitted, it was necessary to make it part 
of the rule that plaintiff should be at liberty to issue execution. 
(When the rule is made absolute it will have the effect of a judgment, 
and execution will follow of course. Patteson, J.) There would be 
a difficulty to serve the rule, the plaintiff being at Madrid ; it would 
be desirable there should be a power to suspend the rule. (You had 
better take the rule nisi, and when due, if you are unable regularly to 
serve it, you may apply to enlarge it. Patteson, J.) On a subsequent 
day, application for enlargement was made, as to former rule, would 
it be necessary to state in it that a party forwent his remedy by 
attachment, he being in a situation to apply for it, if a personal ser- 
vice could be effected. The undertaking had been introduced into 
the rule nisi, and the consequence would be, the plaintiff would lose 
his attachment altogether. It is not necessary to make it part of the 
rale nisi, that the applicant foregoes his proceedings by attachment ; 
eulaiged rule may be amended and served accordingly. (Patteson, 
J., 1337. Vide Jones r. Williams, 11 Ad. & E. 175 ; Doe v, Amey, 
9 D. P. C. 702.) 
(a) Anon. I Dowl. N. S. 6. 
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PRACTICE. 



Reference at 
nisi pritts. 



When a cause is called on at Nisi Prius, it may be 
referred by an order of Nisi Prius. As soon as this is 
effected, the counsel engaged in the cause indorse their 
briefe accordingly, and hand them to the associate, who 
thereupon draws up the order. At the same time, it is 
usual to have the jury sworn, and to take their verdict 
for the plaintiff for the amount of the damages laid in the 
declaration, subject to the award; this is essentially neces- 
sary in bailable actions, for otherwise the bail would be 
discharged by the reference (a). 

If the award be at all Ukely to be under 20/., or likely 
to be such in other respects, as would require the cer- 
tificate of the Judge, if the cause had been tried, to give 
the parties costs, care should be taken that a power be 
given to the arbitrator, by the order, to certify in the same 
manner the Judge might have done (6). 



Order of 
ference, how 
obtained. 



The rule is obtained upon two motion papers, on which 
the terms of the reference are indorsed shortly thus: 

" Referred to Mr. on the usual terms ; award to be 

made on or before the ^," adding if necessary such 

other terms, not included in the usual printed form of the 
rule, as may be agreed upon^ Get these signed by 
counsel, and take them to the Master's Office, and the clerk 
there will thereupon draw up the rule, 

(a) 2 Saund. 72 a. 

(b) See Wallen v. Smith, 6 Mees. & W. 159 ; Deevar v. Swabey, 
10 Law J. 328, Q. B. ; Spain o. Cadell, 9 Dowl. 745. Fide Archbold's 
New Practice of Attorneys, Vol. 2, p. 236. 
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A Judge's Older is obtained fix)m his clerk, upon a written Judge's order, 

t 1 ■®'' obtained, 

consent to the like e£Pect, signed by the attorneys on both 
sides, (a) 

After having obtained the submission, and ascertained Proceedingi 
that the arbitrator will undertake the reference, get a written arbitrator. 
appointment from the arbitrator, and serve a copy of it on 
the opposite party. Make out a short statement of your 
case, and leave it with the arbitrator ; or if the cause have 
been referred at Nisi Prius, leave with him one of the 
briefe. Then attend at the time appointed, with your 
witnesses, and have them called in before the arbitrator, in 
the order in which you wish them to be examined. 

If statements, as above mentioned, or the briefs, have 
been delivered to the arbitrator, it is not usual or necessary 
for even counsel to address him in the first instance, but he 
at once proceeds to hear the witnesses on both sides; and 
he then hears the parties by their counsel or attorneys, — 
for the plaintiff first, then for the defendant, and lastly (if 
the defendant have called witnesses or given other evi* 
dence), for the plaintiff in reply. 

Some arbitrators, in cases where the defendant has 
given evidence, allow the counsel or attorney for the 
defendant to address him first, and then the plaintiff's 
counsel or attorney in reply. But in this, and in all other 
matters under the immediate control of the arbitrator, it is 
impossible to lay down any general rule of practice, each 
arbitrator usually adopting such a line of practice in this 
respect as he thinks best (6). 

The form of oath to be administered, may be thus: " You Form of oath, 
shall true answers make to all such questions as shall be 



(a) Vide Archbold's New Practice of Attorneys^ Vol. 2, p. 237. 
(6) J6ti.i241. 
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asked of you, touching the matters in question between the 
parties to this reference ; So help you God." 

Form of Or in the case of a Quaker or Moravian, he may make an 

affirmation thus, repeating it after the arbitrator : ^' I, A. B. 
being [one of the people called Quakers," or ** one of the 
united brethren called Moravians,] do solenmly, sincerely 
and truly declare and affirm, that I shall true answers make 
to all such questions as shall be asked of me, touching the 
matters in question between* the parties to this reference." 

Motion for The motion for this purpose, is a motion of course. If 

attachment forv,»»i_r j i. i. 

non.perform- ^he Submission be by an order, you have merely to annex 
it to a motion paper ; if by a bond, &a annex to it an 
affidavit of its due execution, and inclose it in a motion 
paper: then give them to counsel to move, and afterwards 
draw up the rule. 

In vacation, you can obtain a Judge's fiat for the rule ; 
and upon taking it to the office, together with a motion 
paper signed by counsel, you may obtain the rule. 

If by the award or submission you are entitled to costs, 
get an appointment to tax upon the rule, give notice, and 
proceed to the taxation, as in ordinaiy cases (a). 



ance of an 
award. 



(a) It has been thought it would be a convenience for gentlemen, 
who may have occasion to consult this Work, to have all that was 
necessary placed before them, and though such questions of prac- 
tical detail as are here stated, are, perhaps, beyond the province 
of the Work, still the Author thought the subject would be rendered 
more complete by the insertion of the directions above, which are 
extracted from Mr. Archbold's very lucid and valuable work, 
" Archbold's New Practice of Attorneys," 
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REVOCATION. 

Since the statute of the 3 & 4 Win. 4, c. 42, s. 39| the Power to re. 
parties have no power to revoke the submission to arbitra- ^°^^' 
tion, unless by the permission of the Court, or a Judge, as 
is therein provided (a), but such permission cannot be ob- 
tained upon an ex parte statement, and in a case where a 
Judge at Cliambers gave permission to revoke the submis- 
sion, the Court rescinded the Judge's order (i). Before this 
statute (c) an agreement to refer might be revoked at any 
time before it was actually made a nde of Court. 

It is necessary to notice the power of revocation as it for- 
merly stood, because in all cases where the submission is not 
in accordance with the statutory enactments, it may now be 



(a) Milne and Others, Assignees of Rhodes and Justamond, 7 East, 
607 ; Brown v. Tanner, 1 C. & P. 151 ; Lucas r. Wilson, supra et 
infra. 

{b) Clarke v, Stockin, 2 Bing. N. C. 651. Reference to arbitrator, 
under rule of Court, before award, the plaintiff by an ex parte state<- 
ment induced a Judge at Chambers to revoke the submission with- 
out hearing the defendant. " The only question is, whether the order 
should be set aside, and on the construction of the act I think it 
must by the 3 & 4 Wm. 4, c. 42, s. 39, there are only two cases 
in which the submission is revocable, viz., by leave of the Court 
or of a Judge. We must construe the section secum cum subjectam 
niateriam. I cannot conceive an order can be made without hearing 
both parties. It is clear if plaintiff had come to the Court, he could 
only have obtained a rule nisi in the first instance." Tindal, C. J. 
(653). " The fixed principles of justice requires both parties to 
be heard." Park, J. " The clause in section 39 is most beneficial, 
conducing to the administration of justice, and the saving of expense." 
Vaughan, J. " The authority given by the act ought not to be 
executed without notice to the party affected by it." Bosanquet, J. 

(c) 3 & 4 Wm. 4. 
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revoked, as where the submission contains no power to 
make it a rule of Court (a). 
wTnd'*"*^ ^^ Where the reference was by bond conditioned in a penalty, 
the party did not by revoking the authority of the arbi- 
trator relieve himself of the action upon the covenant (6), 
even though the authority of the arbitrator might be at 
any time revoked before the award was made, but it was at 
the risk of an action upon the bond, for the penalty, for the 
revocation was a breach of its condition; and which doubt- 
less was the reason why before the late statute (c) so manj 
cases are found in the books of actions upon the bond in 
cases of awards. It wacf, before the late statute, the only 
safe way of entering into a reference, for the agreemeot, 
even though it contained a stipulation to that effect, 
could not be made a rule of Court after the authority of 
the arbitrator had been revoked, for by the revocation, not 
only the authority of the arbitrator was avoided, but the 
agreement itself was at an end (d). In a case where an 



(a) Supra, 

(6) Warburton v, Storr, 4 B. & C. 103. Debt on an agreemeDt to 
perform an award* averment of performance of agreement, but that 
defendant did hinder, &c. making the award, to which was a dezniir. 
Abbott, C. J. " If a party covenants to do a certain thiogv and dis- 
ables himself from performing it, it is a breach of the covenant. By 
the countermand or reversion of the power of an arbitrator, the 
obligee shall take the benefit of the bond, for he has broken the words 
of the condition, which are, that he shall stand to and abide, &c., 
which are inserted to prevent countermands." 

Doe dem TumbuU and Others v. Brown, 5 B. & C. 384. Eject- 
ment referred by order of Nisi Prius in an agreement in ] 824, who was 
to direct in whose favor verdict, &c. ; in April, 1825, lessors of plaintiff 
revoked the submission in August, 1825, the arbitrator directed the 
verdict to be entered for the defendant ; rule nisi to set aside award, 
on the ground of being made after reversion of submission. With 
which the Court coincided. 

(c) 3 & 4 Wm. 4. 

(d) Gibbs, C. J. King v. Joseph, 5 T. R. 452. 
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action had been commenced which was afterwards referred, 
and on the very day the award should have been made, 
the plaintiff served the arbitrator with a deed of revoca- 
tion, and proceeded with the action ; the defendant applied 
to the Court on affidavit, stating the facts: it refused to 
interfere to stay the action, but left him (the defendant) 
to plead the fiict by puis darrein continuance (a)« 

Formerly, even though the reference was entered into by 
an order of Nisi Prius, it was necessary to make it a rule of 
Court, but now it is expressly provided in the statute of 
3 & 4 Wm. 4, that such references shall not be revoked, 
therefore, as far as the revocation is concerned, it is unne- 
cessary in such a case to make it a rule of Court In cases 
where a party had revoked a submission containing an 
agreement that it might be made a rule of Court, the Court 
of Chancery, would not interfere by an injunction to stay 
the after proceedings. In a case where such an application 
was made. Lord Eldon, Ch., said, '* Revocation cannot be 
without contempt, and it is sufficient to say that if you 
have been guilty of a contempt you cannot come here for 
relief (6). 

The rule which was in existence before the statute of the SubmissioiM 

containing no 
"■"■■■■" power to make 

(a) Lowes ». Kermode, 8 Taunt. 146. Jf™® * "*^« ^ 

(6) Harcoart v. Ramsbottom, 1 J. & W. 505. The drcumstances 
of the case were as foUows : — submission was agreed to be made a 
rule of the Court of Chancery, the arbitrator was appointed, and new 
meetings held, when the plaintiff becoming alarmed, revoked by deed, 
a copy of which was served on the arbitrator and the defendant's soli- 
citors, the plaintiff received no other notice of any meeting ; two 
months afterwards an award was made. 

Haggett 17. Welsh, 1 Sim. 134. In this cause an order had been 
made by consent, referring a cause to arbitration, but no agreement 
as to making submission, &c. ; this reference taking place under a 
rule of Court; the revocation of the authority of the arbitrator is a 
high contempt, and when proper application is made, wUl be dealt 
with accordingly. (135). Shadwell, V. C. 
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3 & 4 Wm. 4, still applies to such submissions as are entered 
into by agreement or deed, or otherwise, which contain do 
agreement that it shall be made a rule of Court, for at 
Common Law agreements to refer were revocable at any 
time (before an award was made), therefore it is only by 
the force of the statutory enactments that the Courts can 
compel the parties to perform them, and so they remain 
at this hour, and no Court can interfere to prevent a 
revocation of a submission if the agreement does not 
contain a clause enabling the parties to make it a rule 
of Court; therefore, now, when a submission is revoked, 
which is entered into in accordance with the statutory 
regulations, the revocation is occasioned not by the will 
of either of the parties, but by a matter extrinsic of the 
will of the parties, as the death of one of the parties, 
(where the submission does not provide for the executor 
being made a party, or the matter of the award sur- 
viving to him), or by the death of the arbitrator (a); so 

(a) Harper and Another, Assignees v. Abrahams, 4 Moore, 3. 
Cause was referred ; arbitrator died ; it was agreed his partner should 
be arbitrator in bis stead, before he acted the defendant's attorney 
gave him notice not to act (verdict was taken for 3000/. subject), ap- 
plication was made to the Court that the postea might be delivered to 
plaintiff. Held, the Court bad no power to make such a direction, 
though the revocation was contrary to good faith; the death of 
the arhitrator, without making his award, has the effect of opening 
the cause. 

Cheslym v. Dalby, 2 Y. & C. 1 . A. agreed with B. in consideration 
of a certain sum paid by C, that he would execute a mortgage 
on his real estate for such sum, and also for what money might be due 
to B., from the year (fifty years back), to be inclnded in the mortgage, 
(B. being an attorney). The question was, whether the mortgage 
might not be discharged by payment of such a sum as was due within 
six years previously to the agreement, under the plea of the Statute of 
Limitations ; the arbitration originally agreed to being frustrated by 
the death of the arbitrator : the question is, can the Court decree a spe- 
cific performance of the agreement in the deed of trust by compelling 
plaintiff to name a fresh arbitratdr, or in case of his refusal, refer 
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also by the marrii^ of one of the parties, after a sub* 
mission to award (a). 

It is now usual to insert into the submission a provimon^ Provision that 
that the matters submitted shall survive to the executor, and mUsion shall ' 
when such a power is contained therein, death does not*^*^*^^ 
work a revocation ; but where the submission contains no 
such power^ the submission is thereby revoked. Mr. Wat- 



the case to the Master, the special mode having failed ; on taking 
the account the Master to allow the defendant the benefit of the 
Statute of Limitations, and all other defences which could have been 
legally made by him when the deed of trust was executed. ** It 
seems to me this is an absolute agreement, that the estate should be 
bought for the true valuation, with the conditional waiver of the 
defence of the Statute of Limitations in the event of the amount being 
ascertained by. the selected Judges." (198). Alderson, B. The Master 
was ^ected to find the amount due within the six years, the 
plaintiff to prove payment, and the defendant to be enabled to set 
up the deed, in answer to the statute, with a view to the future deci- 
sion of the question. 

(0) M*Cave r. O'Ferrall, 8 Clark & Fin. 30 ; Chamley v. Win- 
Stanley and his Wife, 5 East, 266. Declaration in covenant of a 
deed against Frances (a married woman's then name), setting out 
a reference; condition awarded to be made during their natural 
lires, plaintiff stated performance on his part, and averred that 
defendant, Frances, before her marriage, did not, &c., and that de- 
fendants had not, after their intermarriage, &c., performed, &c., and 
that after matrimony, &c., and intermarriage of defendants, and during 
joint lives, &c., that such arbitrator made his award, and alleged as 
breach defendant did pay the sum awarded. Plea non est factum. After 
verdict for the plaintiff it was moved in arrest of judgment, that the 
marriage of Frances, after entering into the covenant, and before 
award, was a revocation of the arbitrator's authority. " A marriage 
before an award made is primd facie a breach of the covenant to abide 
tbe award." (268). Lord Ellenborough. " The statement in the 
declaration is a sufficient allegation of the marriage before the award, 
vhicb constitutes a breach of the covenant." (Lord Ellenborough. 
(269). Plaintiff could not recover as for a breach for non-performance 
of an award ; and as by her marriage, B., by her own act had put it 
out of her own power to perform the award, the covenant to abide 
the award was broken. 
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Death of one gon says (fl), " It appears to be questionable, whether or not 
ties. the death of one of several parties, on the same side, to a 

joint and several submission, is a revocation as to the 
others," with which Tindal, C. J., agreed (b), and sud, 
**We therefore think that we should not be justified 
in setting aside the award upon motion upon this objection. 
If, on moving to enforce it by attachment, it could be made 
to appear to us, that the party called upon to perform the 
award incurred any danger, or lost any benefit by reason of 
' the personal representative of the deceased partner not 
having been brought before the arbitrator, in such case, 
terms and conditions might be imposed, calculated to re- 
move such danger and inconvenience, or the party might 
be left to his remedy upon the award" (c). As a general 



(a) Watson on Awards. 

(fi) In re Hare, Milne, and HasweU, ng«ra, 

(c) Wrighton v. Bywater and Others, 3 M. & W. 199. Reference 
by order of Nisi Prius, of all matters in difference at law or in equity, 
and to order, &c., award to be in writing, &c. &c., or if either be 
dead, to their respective personal representatives, who should require 
the same on or before, &c. ; costs of cause to abide reference; 
power to enlarge time ; arbitrator to be at liberty to make one or 
more awards at his discretion. At this time two suits in equity were 
pending, in which the parties in the cause and certain infants were 
interested, and other matters. On the first meeting the defendant's 
counsel being absent, a postponement was applied for $ as a condition 
the arbitrator required 730/. to be lodged at a bankers, to abide 
the event of the award, which was done. Time was extended to the 
first day of Michaelmas Term, 1836 ; meanwhile A., a plaintiff in one 
of the equity suits, died on the 27th of December, 1835. The award 
was, that the defendant should pay 600/. to the plaintiff, and a further 
sum of 350/., awarded to be paid by the defendants as damages 
for grievances, not included in plaintiff's declaration, provision was 
also made for the costs of the cause of the reference and the 
award. Rule was obtained to set aside award, on the ground of its 
not being final, as not having disposed of suits in equity; that 
infant parties were not bound by submission ; that it was revoked by 
the death of A. ; and that the award of 350/. for other grievaocei 
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proposition, it may be said, that the death of one of the De*th a rovo- 

parties, at any time before the award is made, acts as a 

revocation of the submission, and thereby the power of the Death when a 

arbitrator is determined (a). Where all matters referred'*^ 

can be embraced in a verdict taken at Nisi Prius, in such 

case, the death of either of the parties, before the arbitrator 

has made his award, will not act as a revocation of the sub- When not a 

mission (b) ; but where it will not embrace all matters, as 

where the arbitrator has to direct something to be done 

concerning certain of the matters submitted, in such case, 

the death of one of the parties is a revocation (c). If a 



was not luffidently certain. (301). We are of opinion, that under 
the circomstances of the case, the award is good. 

As to the death of A., if the award upon that suit be not essential 
to the validity of the award on other matters, it may nevertheless be 
good. So if determination of those matters in which infants have an 
interest, be not necessary to the decision of those in which they have 
none, the want of such decision would be immaterial. 

(a) Cooper v. Johnson, 2 B. & A. 394 ; Potts v. Ward, I Marsh. 
366 ; Bristow v, Binns, 3 Dowl. & Ry. 184 ; Toissant v. Harlop, 

7 Taunt. 671. 

{b) Bower o. Turner, cited in Rhodes v. Haigh. 

(e) Rhodes 9. Haigh and Another, 2 B. & C. 345. Right to a water- 
course s verdict was taken subject to a reference, and of all matters in 
difference ; plaintiff died on the 5th of December, and the award was 
not made until the 6th of February following ; rule nisi to set aside, 
on the ground that the death of the plaintiff before the award was 
made was a revocation. " The death of any of the parties is in general 
a revocation of the arbitrator's power, but when the submission is by 
order of Nisi Prius, and a verdict is taken, which arbitrator is to alter 
as he thinks fit, if nothing else is submitted which the verdict and 
judgment will not embrace, the death will be no revocation. (346), 
in Bower and Turner (E. T. 1816). Tayler died before the award was 
made ; the arbitrator ordered the verdict to be entered in both cases, 
and plaintiff to pay costs of reference, a rule nisi was obtained, and it 
was urged the plaintiff might have wanted to examine Tayler. 
Abbott, J., observed, that upon affidavits that he so intended, it might 
famish a special ground for vacating the award, but the Master having 
stated that costs of reference would be included in the judgment, his 
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Remedy by ex- Btiaiiger to a cause becomes a party to the submission, by 

rstJSll^n"** a rule of Court, before any jury is sworn, and one of the 

parties die, if the award is against the stranger to the 

cause, the executor of the successful party shall have his 

remedy against him (a), for the suit only abates by the 

death of a party. Where the submission contains a power 

in event of death, &c, in such case, death is no vacation of 

the submission (6), and the executors of the party will be 

bound by the award of the arbitrator made after the 

Claose stipa- death (c). This clause was introduced into the orders of 

surmaTof the Nisi Prius, and submissions generally, solely for the pur- 

submission. p^^gg ^f obviating the inconvenience death occasioned (d). 

If the arbitrator enlaiges the time, after the death of the 



Lordship held that death did not prevent the arbitrators' proceeding. 
Bayley, J. " The case falls within the principles of Bower and Turner, 
for all matters in difference are referred, and the arbitrator has povrer 
to regulate the future enjoyment of the stream. The verdict and 
judgment would not embrace either. Award set aside." Abbott, C. J- 

(a) Rogers v. Stanton, 7 Bos. & Pul. 676, Gibbs, C. J., vide supra. 

(b) McDougal v. Robertson and Another, 4 Bing. 435, in error. 
Question is, whether an award is invalid, because some of the pro- 
ceedings were had, and the award was made after the death of one 
of the submitting parties, a clause was inserted in the submission 
for the matter to survive in event of the death of either of the parties, 
the Court decided award was good. Alexander, C. B. 

(c) Dowse V, Coxe ; Biddle v. Dowse, supra. 

(df) Clarke v. Crofts, 4 Bing. 143. Verdict by consent, subject to 
award by order of Nisi Prius, all matters in difference ; award to be deli- 
vered to the parties or their personal representatives ; power to enlarge 
time, plaintiff died; award in favour of plaintiff; general rule is, death 
is a revocation, but there are many instances wherein parties may re- 
nounce an advantage cast upon them by a general rule of law. Here 
is an implied understanding in the parties to bind their personal repre- 
sentatives to the fulfilment of the award, and there is no law to prereot 
a man from so binding himself and his representatives. Best, C. J- 
(146). " The clause for the declaring of an award to the executors 
was introduced into the orders of Nisi Prius, solely for the purpose of 
abolishing the inconvenience that death occasions." Parke, J. 
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party, he has power to do so, for the insertion of the con- Clause stipu- 

J. . . . lating for the 

dition must be taken as intending to give him the same survival of the 
power as though the parties had lived until the settlement *** °""*°"- 
of the matters before the arbitrator (a). Where the order 
of Nisi Prius stipulated that the arbitrator should be at 
liber^ to examine the parties, and contained a stipulation 
in the event of deaths Before the arbitrator had examined 
one of the parties, he died, and the other revoked the 
arbitrator's authority, on that ground, and the cause, in con- 
sequence, went down to trial again, and the verdict was in 
favour of him who died (plaintiff) ; on motion, the Court 
decreed the defendant to pay the costs of the first trial, the 
arbitration being rendered fruitless by the revocation. Tin- 
dal, C. J., said, " The rule for the examination of the 
parties was drawn up In the usual way, and if the defendant 
proposed that the condition of his consenting to the refer- 
ence, should be the examination of the plaintiff, he should 
have stipulated for the insertion of such a condition** (6). 
When one of the parties die, the Court will, on application, 
allow judgment to be entered nunc pro tunc (c). Where 



(a) Tyler V. Jones, 3 B. & C. 144. Action for negligence at the trial, 
the cause was referred, and the verdict entered subject to a reference ; 
in case of the death of either to their personal representative&f ; plaintiff 
died before award was made, and the arbitrator afterwards enlarged the 
time; rule to set aside award, as death was a revocation. The rule has 
provided in an express manner for such an event ; the order of reference 
gave arbitrator an express power to make his award after the death of 
either^ it is therefore evidently intended to give him the same power 
to enlarge the time; though the award cannot be enforced by an 
attachment, an action would lie against the executors upon the un- 
dertaking. 

(b) Smith V. Fielder, 10 Bing. 308. 

(c) Lewis V. Winter, W., W. & D. Reference by order of Nisi 
Prius before award was made, provision against death, if either be 
dead, the matter should survive to their personal representatives ; 
defendant in whose favour award was made, died, and the application 
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the submission contidns the clause that the matter shall sur- 
vive, the Court has no power to compel the executor to 
go before the arbitratorsy after the death of one of the 
parties (a). 

As to the effect of the bankruptcy or insolvency of 
parties, in revoking submission, see under the heads 
Bankruptcy (b) and Imolvency (c). 



was, to enter up judgment mmepro tune, which was granted ; the party 
applying i« entitled to have a verdict entered for defendant, he is aho 
entitled to enter up judgment iitciic pro tunc, Patteson, J. (48). 

(a) Lewin v. Holbrook, 1 1 M. & W. 110. After issue joined, cause 
and all matters in difference were referred, reference to be made by a 
certain day, with power to enlarge the time by any writing under arbi- 
trator's hand, and to examine, if he pleased, the parties to the suit, with 
a provision against death. Meetings from time to time were held, uotU 
defendant died ; applications were made to proceed with the reference, 
arbitrator declined until there was a legal representative of the defend- 
ant ; after several applications notice was given to the defendant's at- 
torney, plaintiff attended by counsel, but no one appeared on the other 
side, the arbitrator stated he had received a notice, that in consequence 
of the defendant's death, the cause had abated ; he thereon declined to 
proceed with the award, and enlarged the time for the purpose of 
an application to the Court. A rule was applied for, and refused, to 
show cause why arbitrator should not proceed with the reference. 
" We have no power to compel the executrix to go before the arbi- 
trator, how can we enforce this agreement after the death of one of 
the parties.'' Lord Abinger, C. B. (112). 

" If you go on with your reference, and get your award, you then 
have a remedy against the personal representatives, because the de- 
fendant agreed his assets should be bound thereby, but the Court 
has no power to direct the arbitrator to proceed." Parke, B. (H^)' 

(b) Supra, 

(c) Supra, 
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PLEADINGS UPON AN AWARD. 

The law relating to Awards having been fully set forth in 
the preceding pages, it now becomes necessary to treat of 
the means of enforcing the performance by action upon the 
award, and which differ in some cases. The remedies to 
enforce an award (besides attachments which has been 
noticed) is by an action of debt on the award, which lies 
in all cases to recover a sum of money awarded (a), but if the 
direction be to do some collateral act or other thing, then 
debt an award cannot be maintained. 

When it is possible it is better to proceed by action of Debt on award, 
debt than to adopt any other form of action, for in case 
of a judgment by default, the judgment is final in the first 
instance. In a case where there was a submission by bond 
by six partners, three against three, and the arbitrator 
awarded that one obligor should pay a certain sum to 
another obligor, it was held debt on the award was the only 
remedy (6). 

Debt dn bond conditioned, for the performance of an Debt on bond. 
award lies when the submission is by bond, and that whether 
the award be to pay money, or do some other thing ; and so 
also if the submission be revoked before the award is made, 
for such revocation is a breach of the condition to perform, 
&c., in such case the action is on the bond for the 
penalty (c). Where a submission was by agreement under 
seal (with mutual bonds), and the time for making the 
award was enlarged by consent (under seal), it was held 
that the action was nevertheless maintainable upon the 
bond, for the plaintiff's right depended upon the penal part 
of the bond, and that the declaration need not set out the 
defeasance, its effect being to limit the plaintifTs right, and 

(a) Watson on Awards, 283, citing 2 Saund. 12 a, n. (5). 

(b) Winter t?. White, tfttpra. 

(<?) Warburton v. Storr, 4 B. & C. 107, Abbott, C. J. 

T 
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Action of 
coTonaiit. 



Debt on bond, give a defence to the action under certain circumstances 

and that a new defeasance would give a new defence, but 
would not alter the plaintiff's remedy which would still be 
upon the bon(][ (a) ; in such cases the variation of the de- 
feasance of the bond must be by deed. 

Where the submission is by deed with covenants to per- 
form the award, an action of covenant for non-performaricc 
is sustainable, and if any act is directed to be done other 
than to pay money, it is the only action which is maintain- 
able, and if the submission is revoked, the covenant will lie 
against the person revoking the submission (6). In this 
action the judgment against the defendant is interlocutory in 
the first instance, but the Court will not compel the plaiDtifF 
to execute a writ of inquiry, but will refer the matter to 
the Master to compute what is due for principaland interest 
upon the award (c). 

Assumpsit for the non-performance of an award will lie 
in all cases except where the submission is by bond, or by 
an agreement under seal (d) : and where the defeasance of 
a bond conditioned to perform an award was varied by 
agreement not under seal, it was held the action should be 
debt on award, or an assumpsit upon the agreement, as debt 
on bond in such case would not lie {e). 



Action of 
assumpsit. 



Parties to the 
action, who 
should be. 



An action on an award is a substantive cause of action, 
and should be brought by or against the persons parties to 
the submission ; in a case where two persons assigned to a 
third all debts due to them, with a power of attorney to col- 
lect in or compound for such debts, on the assignee submit- 
ting to arbitration the matter of one of such debts, it was 
held the assignee might sue, upon the award, and that in 



■pw 



(a) Greig v. Talbot, 2 B« & C. 1S8, Be^t, J. Vide Hodges f. 
Sroitb« Cro. £liz. 623» and Evans v, Thompson, 5 East, 1S9. 
(&) Marsh v. Bulteel, 1 DowL & Ry. 106. 
(c) Watson upon Awards, citing Tidd's Practice, 570, 9th edition, 
(rf) Parsloe v. Bailey, 2 W. Raym. 1040; 2 Saund. 62 a, n. (5). 
(c) XJreig v. Talbot, supra, Watson on Awards, 285. 
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such a case the Court would not presume the matter in dif- PArtics to the 
ference arose after the assignm^it and power of attorney^ for ghoold be.^ 
if such was the case the defendant should have pleaded it (a) ; 
and where several submit^ and jointly and severally promise 
to abide by the award, by such promise they are jointly as 
well as severally responsible for the matter awarded^ and all 
or either may be sued for the whole of the sum awarded (&) ; 
but where the matter of an award is assigned before the 
award is made, on the award being made the assignee 
cannot sue in his own name, but must in the name of the 
assignor for the matter awarded^ for it was but the assign- 
ment of a chose in action. 

In action of debt on award, it is not necessary by way of Debt on award, 
inducement to state the particular matters which were in * *^* **^"' *"* 
difference between the parties, a general allegation that 
differences, &c existed being sufficient, but it must be 
stated that the parties mutually submitted ; an award being 
a determination by a third person between others who sub- 
mit to his judgment, the submission creates a mutual obli- 
gation upon them to acquiesce in his decision (c). Gene- 
rally it is sufficient to allege the plaintiff and the defendant 
submitted themselves to the award of A., without setting 
out the submission, or saying it was in writing. But if the Agreement, 
parties by their submission are bound in a manner different several w to*" 
fh>m what they would in general be subject to, then the Perform the 
particular terms of the submission must be stated, in order 
to show their liability, as in the case of ManseU v. Bur^ 
ridge {d)j where two tenants submitted certain dilapidations 
to arbitrament, and bound themselves jointly and severally 
to perform the award, in a declaration against one of them 
for the whole sum awarded, it would be necessary to set 
forth the submission to show the liability. So in the 

(<f) £. P. Banfit and another v. Leigh and Jeflfray, S T. R. 671. 

(b) Maunsel o. Burridge, 7 T. R. 352. Geune t^ Tinkler, 3 Lev. 24. 

(c) 2 Saund. Rep. 6l, n. (2), citing Dilley v. Polhill, 2 Str. 923. 
(<0 Supra, 

T 2 
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Mutaal sub* 
mission, alle- 
gation of. 



Award to be 
made in 
writing. 



Notice of 
award. 



Award not a 
specialty. 



case of Geune v. Tinker (a), where three persons were 
severally bound to observe^ &c. the award, and it was 
awarded that each should pay 20«., held it was no fulfilment 
of the award by one that he had tendered 20^. awarded as 
against him^ for he was jointly and severally bound. 

In this action the plaintiff must allege a mutual submis- 
sion^ and prove his own execution thereof^ and also that of 
every person who was a party thereto^for the defendant might 
not have consented to refer unless the others had joined (6). 
So the award or umpirage should be stated to be made in 
pursuance of the submission in form as well as in substance. 
Where the submission was so that the award be made in 
writing under hands and seals, &c,, it need not be avened 
that it was made in writing, for if it be under hands and 
seals, writing would be necessarily intended (c); an aver- 
ment that the award was in writing without stating it was 
under hands and seals, is insufficient, and bad upon general 
demurrer (d). 

It is usual, though unnecessary, to aver that the plaintiff 
had notice of the award, for it is a general rule that of 
matters which do not lie more in the knowledge of one 
than the other of the parties, notice is not requisite (f), 
but if it be provided that the award should be notified to 
the parties, it is then no award unless such notice is 
given (/> 

An award, though indented and under hand and seal, is 
no deed nor specialty, but a writing under hand and seal(^), 
it is not necessary to make profert thereof. 

(a) 3 Lev. 24. 

(ft) Ferrer and A. Rollason v. Oven, 7 B. & C. 430. Dilley v. Pol- 
hill, supra. Maunsell v. Burridge, 7 T. R. 362. 

(c) Ruesby v. Manning, 2 Car. 159, citing Lane v. Butter, 2 Sid. 38. 

(d) 2 Saund. Rep. 62, n. (3). 

(e) Gable v. Moss, 1 Buls. 44. 

(/) Child r. Horden, 2 Buls. 142. Rex t?. Holland, 6 East, 624, 
per Lord Kenyon. 

(g) Dod V. Herbert, Sly. 459. Perry t?. Nicholson, 1 Burr. 281. 
Doc. Pla. Arb. 88. 
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It is unnecessary to show in the declaration more of the Setting out 
award than is sufficient to sustain the action, so a declara* declaration, 
tion that amongst other things it was awarded, is good (a). 
So if the declaration shows an award of something to one 
without directing any thing to be done by the other, it is 
sufficient (6) ; for if there be any thing to be done by way of 
condition precedent, the defendant can set it out and demur; 
but though the plaintiff need only set out so much of the 
award as supports his case, it must be set forth according to the 
substance and legal effect of the award, or there will be a va- 
riance. The better mode is to use the language of the award. 

Where a time and place is fixed in the submission for the Delivery of 

award 

delivery of the award, it must be shown that the award 
is in those particulars a compliance with the submission (c). 
But if the submission, as is now usually the case, provides 
'^ so as such award be made and set down in writing ready, 
ftc," it is sufficient to allege that the arbitrator made his 
award without stating that it was ready to be delivered, for 
when the award is published (that is executed), it is ready 
to be delivered (d). 

Where money is awarded to be paid at a particular time Money to bo 
and place, it is not necessary to state the attendance of the ticular tim« or 
plaintiff, or a demand of payment by the plaintiff there (e), P**** 



(a) Foreland v. Marygold, 1 Salk. 73. Doc. Pla. Arb. p. 88. 
(6) Smith and Kerfoot's Case, 1 Leon. 72. Tilford v, French, 1 Sid. 
161. Doc. Pla. Arb. 87. 

(c) Bussfield V, Bussfield, Cro. Jac. 577. Doc. Pla. Arb. p. 88. 
Rousby V. Manning, 3 Mod. 331. 

(d) Brooke v. Mitcbell, 6 M. & W. 473. 

(fi) Rowe V. Young, 2 Brod. & Bing. 233, — Bayley, J. " An award 
directs money to be paid at a particular time and place. In an action 
on the award, does the declaration allege any demand at that time or 
}dace ? — certainly not. In an assumpsit upon an award, the declara- 
tion would be, that tbe defendant promised to perform the award, and 
tkat the award directed payment at a given time or place $ in sub- 
stance, therefore, (incorporating the promise and the award together,) 
it is a promise to pay what is properly a debt of the defendant's, at a 
given time or place, and yet the declaration never states either attend- 
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Day. on which 
award made. 



Not assigning 
a breach, 
effect. 



but where money is awarded to be paid at a particular time 
or place upon a collateral thing being done by the plaintiff 
as to indemnifyy or the like^ it must be alleged that the 
{^intiflf was ready at the place to perform his part of the 
award (a). 

The day on which an award is made may be laid under a 
videUdt, for the Court will presume that the day so laid was 
the day upon which the award was made (b). 

The declaration must assign a breach; for the want of 
assigning a breach is a matter of substance and bad upon 
general demurrer (c). So, if a bad breach be assigned^ it 
is not aided after verdict ((2). If an award be in the alterna- 
tive, the non-performance by the defendant as to each part 
of the alternative must be averred (e). In assigning the 
breach it is sufficient to say, ^^ that the defendant did not 
pay according to the tenor and effect of the award ;" it was 
objected that it was not alleged that on or before the day 
mentioned in the condition of the bond, that the defendant 
did not pay the money awarded to be paid. Powell, J., said 
" it would have been the neatest way, but that it was well 
enough. The rule," he observes, ** was, that where the 
day of payment or performance appears before upon the 
record there, in avening performance, or assigning a breach 
for the want of it, the day need not be mentioned certainly, 
but may be referred by B.prced to the record, since id cerium 
est quod referendo Jit certum est; but if the award had been 
for the payment of money, &c., at one or more days, in a 
certain indenture mentioned, then to assign a breach for 

ance by the plaintiff at the place, or a demand by the pkintiff at tht 
place; the ntmoat it states, is, that the defendant did not pay at the 
time or place, or at any other time or place." 

(a) Phillips V. Knightley, FiUg. 5a. Doc. Pla. Arb. 88. 

(b) Skinner o, Andrews, 1 Saund, Rep. 169 » vide Cutler o. Southero, 
\ Saund. 116. 

(c) Heard v. BaskerviUe, Hob. 233. Brickhead v. Archbishop oi 
York, ibid, 198. 

id) Com. Dig. tit. " Pleadings," (f.) 14. Yelv. 153. 
Ce) Caldwell on Awards, 207. 
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non-payment, or to allege payment at the dayy&c, in the NotMiigniof 
said indenture mentioned would be ill ; the way, in snch a effect ' 
case, would be to set forth the indenture, so that the day 
might appear upon record, and then refer to it (a). In a 
case in Fentnor {b) it is said, where money is awarded to be 
paid in pursuance of a will or indenture, it is sufficient to 
refer generally to the instrument; but in an award, if pay** 
men! be directed to be made at certain times, or in a certain 
manner, specified in a particular deed, then those parts of the 
deed must be specially set out. The plaintiff is not confined 
to assign one breach only : on every breach assigned and 
proved damages may be assessed ; but when entire damages 
have been given, and a breach has been assigned on a part 
of the award which is void, judgment will be arrested (c)« 
A request need not be specially averred, unless the money Request, 

^ , , . , . • , ftverment of. 

IS awarded to be paid upon request, then a special request 
must be averred (d). 

Sbce the new rules, 4 Wm. 4, to debt on award, the de« 
fendant cannot plead never indebted, in manner and form, 
&c.; for it is not an action of debt upon a simple contract, 
^nd, at all events, it would only put in issue the submis- 
sion (e). So it is necessary to set forth specially any matter 
of defence ; unless the award, as set forth in the declara- 
tion is bad, the course then is to demur ; if all matters sub- 
mitted are not decided, or the award is uncertain, or not 
final, it must be specially averred (/). So, if money be ten- 
^Ted as a set off. 

Where a defendant conceives the award to be void, he Nul agard, 
^ay plead nul agardy and then demur to the replication 
^tich sets out the award (g). 



(a) Lee V. Elkins, 12 Mod. 533. 

(ft) Anon. 1 Vent. 87. 

(c) Bedell V. Moore, 4 Leon. 179; tide Yelv. 35. 

(^ I Saund. 32, Bicks v. Trippet. 

(«) Watson on Awards, 292. 

0' ) Cargey r. Aitcheson, supra. 

(9) Com. Dig. tit. " Arbitration," (1. 4,) Fisher ©. Pimbley, si^ra. 
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Releasr, award 
of. 



Money award- 
ed attached in 
London. 



Revocation. 



Nul agard re- 
plevin. 



Debt on bond, 
conditioned to 
perform the 
award. 



Where the defendant pleads that a matter submitted to 
the arbitrator has not been decided {a), the plaintiff may 
traverse the allegation, and thereby call upon the defendant 
to prove the truth of his plea (6). Where a release has been 
awarded to the time of the award, and differences have 
arisen after the submission, a special plea to that effect 
would be a good plea in bar to an action upon the award (c). 

In a case where money was awarded, and which was 
attached by a process from the city Comrts, it was held such 
attachment would have been a good plea to an action of 
debt on the award, but not to a debt upon bond, because 
by failure of performance of the award the penalty accrues 
due (d). 

To an action of debt on award, revocation is a good plea, 
but not to debt on bond, or action of covenant («). 

When the action is on the award, and the plea is that no 
such award was made, if there was an award, the plaintiff 
should reply the fact, for the production of the award in 
evidence would support the replication (/). 

To plea of nul agardy the plaintiff must reply by setting 
out the award and breaches verbatimy or the variance 
would be fatal (g) ; but where the award is void in part only, 
the void part need not be set out (A). 

In debt on bond, conditioned to perform an award, the 
usual course is to declare upon the bond, without setting out 
the conditions or assigning breaches (i) ; but if the plaintiff 
thinks proper he may set out the condition, and assign the 



(a) Mitchell v, Staveley, ififra^ 

ib) Ravee v. Farmer, 4 T. R. 146. 

(C) Alabaster v. Clifford, Rola. Abr. (B.) 23. 

{d) Ingram v. Bernard, Lord Raymond, 636, sed vide supra, 

(e) Marsh t?. Bulteel, 5 B. & A. 507. King v. Joseph, 5 Taunt. 453. 

if) Com. Dig. tit " Pleadings," (E. 32.) 

(g) Com. Dig. tit. "Arbitration," (I. 5.) Forland v. Marygold, 
Salk. 72. 

(Jk) Vide infra, ** Fleas to Debt on Bond," '* CouditioDS to pcrfifrm 
Award." 

(t) Gainsford v, Griffiths, 1 Saund. 58, n. (l/; 2 Saund. 1S7> n. (3) 
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breach in the declaration, which is the most prudent course, 
as it avoids the difficulty of suggesting them upon the roll. 

The plea of non est factum only puts in issue the bond of Non est fac- 
submission, (i. e,) the sealing and the delivery. 

Nul agard denies that an award has been made, if an Nul agaitL 
award has been made, but which is void, the plea of nul 
agard has application thereto: it was formerly held, that 
the plea of no award meant no award in fact ; but since 
Fisher v. Pimbley (a), it has been held to apply to no award 
in law, (f. e.) to an award which is bad upon the face of it ; 
it is now a departure from the plea to set out in the 
rejoinder an award which is defective. 

If the award be bad for matter extrinsic, («. e.) not ap- Award bad for 
parent upon the face of it, as where there were matters trinsic. 
in difference, of which the arbitrator had notice, but 
(lid not award thereon, such matter should be specially 
pleaded (6) . So, also, where an award may be final, or not, 

(a) Fisher v. Pimbley, 11 East, 188. — Debt on bond, conditioned, 
&c., {decided upon demurrer,) Defendant pleaded nul agard, replication 
partly setting out award, rejoinder setting out the whole of the award, 
—to which there was a demurrer, alleging for special cause, that the 
rejoinder was a departure from the plea, and neither confessed, 
avoided, or denied the matters pleaded in the replication. Scarlett, 
—Plea of no award, means, no award in fact, citing Farrer p. Gate, 
Palm. 511; Skinner r. Andrews, 1 Lev. 243; House v, Lauder, 
^. 85 ; Harding v. Holmes, 1 Wils. 122 ; and Praed v. The Duchess 
of Cumberland, 4 T. R. 585. The rejoinder should have been, no 
such award as set out in the declaration. " The award is bad, and 
^ad the plaintiff set it out truly in his declaration, defendant might 
have demurred : where is the inconsistency or departure, in the de- 
fendant doing that which the plaintiff should have done ? — He thereby 
still maintains his former allegation, that there was no award; in 
other words, that there was no legal and valid award under the sub- 
mission, which is the same as no award." — Lord EUenborough, C. J., 
with which Le Blanc, J., and Bayley, J., agreed ; et vide Gisborne v. 
Hart, 5 M. & W. 58. 

(h) Cargey v. Aitcheson, 2 B\ & C.~In this case, the defendant 
set out the submission and the award, to which the defendant de- 
murred. " ITie plaintiff will be entitled to recover upon that part of 
the award whereon a breach is assigned, unless the Court can see it is 
tiad. It is alleged to be contrary to the submission, and not final ; 
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tnnsic. 



Award bad for according to extrinsic facts, and the objection is for uncer- 

matter CZ' 

tainty, the fact should be specially pleaded (a). So where 
an award was made on the day named, but unstamped, for 
which reason the arbitrators refused, on request, to deliver 
it, such matter should be specially pleaded {b) ; because, if 
the plea had been nul agardy it would have been defeated 
by the production of the award, for it is published when 
executed, the stamp not being a matter necessary to its valid 
pubUcation; the refusal to deliver was a non-compliance 
with the condition of the bond, and for which reason it was 
necessary to be specially pleaded. 

In a plea of performance, first, oyer of the condition 
of the bond is craved, and then the award is set out without 
recitals: when performance is pleaded, it must be done 
in the terms of the award, and it is sufficient to allege 
performance of that part of the award which is good. If 
part be bad, — if an award is only partially performed, it 
should be so pleaded ; for if performance was pleaded, and 
then in the rejoinder a special performance was pleaded, it 
would be a departure (c). If the defendant shows an award, 
and pleads performance of it only, issue may be taken upon 
it, and in such case it is unnecessary to assign a breach (d)* 



Performance, 
plea of. 



the objection must be made to appear by something upon the face of 
the declaration, and wherein any fresh facts might have been stated, 
which would have helped to support the objection, is not a question 
before the Court, we can only look to the pleadings. It has been 
observed, the agreement referred to (submission) should have been 
shown ; but the defendant might have pleaded, that if there was any 
thing in it to vitiate the award, in the absence of such a plea, we cannot 
presume any thing against the award." — BayUy^ J. (175.) ** Upon a 
demurrer to the declaration, the objections are not established, if that 
could have been done by extrinsic evidence, it should have been 
pleaded."— ifofroyd, J. (176.) 

(a) Vide supra. 

(fi) Wilson V. Wilson, 1 Sannd. 327« (c), in noHs, Rowsby v. Man- 
ning, 3 Mod. 330. 

(c) Watson on Awards, 299. 

id) Semble, Veal v, Warner, 1 Saund* 3.2d. Lindsay ©. Ashtoa, 
1 Kol. Rep. 6. 
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An excuse from performaDce miist be specially pleaded. Performance, 
as in the case of Hanson r. Booihman and others {a)^ de- P^^^ * 
cided upon demurrer^ wherein the defendants pleaded they 
had made the proper attempts to get the coal« but that they 
had been onsuccessful ; Lord Ellenborough said, such a plea 
was no answer to past breaches, but that it was to future 
breaches^ and if it at the trial was proved proper efforts 
had been made, but that it was impossible to get the 
coal^ no person was bound to do impossibilities^ with 
which proposition tlio other judges agreed, and Bayletfi J., 
su^sted, that the plaintiff had better take issue upon 
the 8u£Sciency of the experiments; leave to amend was 
given accordingly. So if the defendant had tendered 
perfomiance, and has always been ready to perform, 
(for a request after a tender and non-performance over- 
sets the former tender), or if the plaintiff had hindered 
the defendant from performing the award, such defences 
should be pleaded according to the fact (i)« On an award 
that a suit should cease, it was held sufficient to aver, that 
the defendant did not prosecute the suit, and that the party 
had not been molested, without showing an actual dis- 
charge (c). So non-performance of a condition precedent is 
a good plea {cC) that the defendant was and still is ready and 
willing to perform his part of the award, when the plaintiff 
has put him in a condition to do so, by the performance of 
his part (e). 

Corruption or misconduct of an arbitrator, or waiver by Corruption or 
parol agreements, are not good pleas (/). misconduct. 

In a case where the defendant revoked the submis^on, on Revocation, 
account of an insufficient time being allowed for the ex- 
amination of his witnesses, on an action being brought 

(a) 13 East, 22. 
{h) Caldwell on Awards, 212. 

(c) Com. Dig. tit. " Arbitration/' (14). Freeman r. Shene, Cro. 
Jac. 339. 
{d) Watson on AwardB> p. 300, cidng 1 Chitty on Pleadings, 309. 
(c) Com. Pig. tit. ** Accord," (D 2 > 
(/) Tliompson v. Baddick, supra. 
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Revocation. 



Debt on bond, 
and debt on 
award, differ- 
ence between. 



Judgment by 
default, in 
action of debt 
on bond. 



jninff 
breaches in the 
replication. 



upon the bond, the defendant pleaded, that the arbitrator 
refused to allow him sufficient time to produce his wit- 
nesses, and that he, therefore, by deed, revoked the sub- 
mission, the plea, on demurrer, was held insuflSci^t Bay- 
ley, J., said, the plaintiff had done no act to prevent the 
arbitrator from making his award, but that the defendant, 
by revoking the submission had, and that the plea was bad 
in form, for it was insufficient for the defendant to say, that 
he was ready to bring forward his witnesses; he ought 
to have alleged that he had them there (a). A plea of 
revocation to an action on the submission bond is bad^ 
for such a plea must state a breach of the condition. The 
revocation of the arbitrator's authority is a breach ot the 
condition, and is a forfeiture of the bond. 

The action of debt on bond, conditioned to perform the 
award, has this advantage over a simple action of debt 
on award; for in the latter form of action, the onus of proof 
of the submission is upon the plaintiff, whilst in the former 
it is thrown upon the defendant. 

In debt on bond conditioned to perform the award, whe- 
ther the defendant lets judgment go by default, or pleads, 
the plaintiff must assign or suggest breaches of the condition, 
and though the defendant has pleaded won est factum^ 
suggestion must be entered on the roll, under the stat. 
8&9 Wm. 3, c. 11, s. 8(6). 

In the replication it is necessary to set the whole of the 
award, unless the defendant has set it out in his plea, but 
if only a part be there set out, the whole must be set out 
in the replication (c) ; care should be taken by the plaintiff 
in assigning his breaches, that he does so on that part of the 
award which is good, for we have seen that an award may 
be good in part, and rejected as to the rest, and if ^ 
breach be assigned in that part which is ill, the plaintiff 

(a) Grazebrook v. Davis» 5 B. & C. 538. 
{h) 2 Saund. 187 n. (2); 1 Saund. 58, n. (6). 
(c) Foreland v. Marygold, st»pra. 
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must &il (a). Since the case of Fisher v. Pimbley (6), a Rejoinder 

replication to a plea of nul agard should conclude with J^^n**^ 

a Ycrification^ though it was formerly thought it should pleaded. 

conclude to the country, for it was held nul agard meant no 

award in fact (c.) When the breach of the condition of 

the bond is by the revocation of the arbitrator's authority, 

it is sufficient to state that the defendant by a deed, &c. 

revoked and abrogated the arbitrator's authority, without 

saying the arbitrator had notice thereof (cQ. When an Award in the 

award is in the alternative, the defendant must state with * *=®"****^®- 

which he has complied {e). It is a departure if the defend- Departure. 

ant pleads a general performance in bar, and then shows a 

special performance in rejoinder (/). In a case where the Plea, did not 

defendant pleads he did not submit, the plaintiflF need only *" °" ' 

join issue, for unless there was a submission there could be 

no award (^), but since the statute 8 & 9 Wm. & Mary, 

a breach must be suggested upon the roll (A). 

In an action of covenant on the submission, the declara- Covenant on 
tion states the submission, the award and the breach: in this *S''eemen . 
action the same pleas may be pleaded as in the action for 
debt on bond conditioned to perform an award. 

In assumpsit on a submission to arbitration, the breach Assumpsit, 
must be substantially stated, as in debt on bond, &c., 
merely varying the form of action, and all matters in con- 
fession and avoidance of whatever nature must be specially 
pleaded, for the plea of non-assumpsit merely puts in issue 
the making the submission [i). 



(a) Addison v. Gray, 2 Wils. 293. Fox t?. Smith, ib, 267. 

(6) Supra. 

(c) 1 Saund. 327, n. (1). 

id) Marsh v, Bulteel, 5 B. & C. 507. 

(e) Yin. Arbitration, F. a. 4. 

(/) Rosse V. Hodges, Ld. Raym. 234. 

{g) Com. Dig. tit. " Pleadings," (F) 15. 

{h) Welsh V, Ireland, 6 East's Rep. 613. 

(») Reg. Gen., Hilary Term, Wm. 4. 
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FORMS. 

The Author has appended a few pleadings upon awards, as forms, 
and has deemed it unneoessaiy to increase the bulk of the work by 
repeating forms which may be found in the various cases cited 
throughout the work. 



Declaration in Debt upon an Award wherein an Action was 
referred^ a Rule of Court. 

In the Queen's Bench. 

The day of , in the year of our Lord 18 5 

Lancaster, to wit A. JB. (the plaintiff in this suit), by £. T., his 
attorney, complains of C. D. (the defendant in this suit), who has 
been summoned to answer the said plaintiff in an action of debt. 
And he demands of the said defendant the sum of £ y which 

he owes to and unjustly detains from him. For that whereas 
heretofore, to wit, on the day of , a certain 

cause was pending and undetermined in her Majesty's Court 
of Common Pleas at Lancaster, wherein the plaintiff and the 
defendant were respectively also the plaintiff and the defendant^ 
and thereupon to wit, on the same day and year as aforesaid, by a 
rule or order of the said Court, upon hearing the attomies or agents 
on both sides, and by their consent it was ordered, that the said 
cause, &c. {set out the Judges order referring the cause with the cou" 
ditions), as by such rule or order reference will fully appear, and 
the plaintiff saith that afterwards and before the day of 

aforesaid, to wit, on the day of May (date of award), 

in the year of our Lord 18 aforesaid, the said arbitrator took upon 
himself the said arbitration and reference, and then also duly made 
and published his award in writing of and concerning the said pre- 
mises so referred to him, ready to be delivered to the said parties, 
or either of them requiring the same, and did thereby award, and 
find, and adjudge, &c. &c. {set cut the award), as by the said award 
reference being thereunto had, will appear ; and the plaintiff further 
saith that afterwards, to wit, on the same day and year aforesaid, the 
costs of the said action, and also the costs of the said reference and 
award, were duly taxed by the proper officer of the said Court, and 
amounted, when so taxed, to a lai^e sum of money, that is to say, 
of £ , whereof the defendant then had notice, yet the 

defendant did not, nor would on or before the said (dag on which 
payment is directed to be made), at the office, &c., or at anv other 
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time or place whatsoever, pay the plaintiff the said sum of (sum 
awarded), in the said awara mentioned, or any part thereof, or the 
said sum of (taxed costs), the costs as aforesaid, or any part thereof, 
but wholly refused so to do, and the same and every part thereof is 
still due and unpaid, to the plaintiff's damage of £ , and 

therefore he brings his suit, &c. 



Declaration on Debt referred at the Assizes, when a Juror 
was withdrawn. 

Commence as above. — For that whereas at the assizes held at , 
in and for. the county of , aforesaid, on the day of 

a certain cause then depending between the plaintiff and the 
defendant {whenever the said parties respectively were plaintiffs or 
defendants),vrBS then and there to have been tried between them, and 
wnereas by an order made at the said assizes so held at afore- 

said, in and for the county aforesaid, on the day of , in 

the said cause. It was ordered by the Court, by and with the con- 
sent of the said parties, their counsel and attornies, that one of the 
jurors empanneled and sworn to determine the issue between the 
said parties in the said cause, should be withdrawn, and that all 
matters in difference between the said parties in the cause (if all 
differences between the parties are submitted, or if only the cause in 
the cause between the said parties), should be referred to the award 
of (set out the order of reference), then proceed as above. 



Action of Debt on Award, where the Cause, ^e. was referred 
by a Judge* s Order. 

For that whereas divers disputes and differences have arisen, and 
were depending between the plaintiff and the defendant, the plaintiff, 
heretofore, to wit, on the day of , in the year of our Lord, 

18 , commenced an action at law in her Majesty's Oourt of Queen's 
Bench against the defendant for the recovery of a certain sum of 
money alleged to be due from the said defendant to the said plain- 
tiff. And thereupon heretofore, to wit, on the day of , in the 
{ear of our Lord, 18 , by an order of the Honorable Mr. Justice 
^attcson, then being one of the justices of the said Court of Queen's 
Bench, made in the said action, dated the day of , it was 

amongst other things ordered upon hearing, and with the consent of 
the attornies of the said parties in the said cause that all matters in 
difference between the said parties thereto (as the fact may be), 
should be referred to the award and determination of &c. 

(Set out the order and proceed as above). 
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DscLARA'n<»i en aw Action of Assumpsit wpon a Submission to 
Arbitration, 

In the Queen's Bench. 

The day of , in the year of^ &c. 

London^ to wit. A. B. (the plaintiff in this suit), by E. T., his 
attorney, complains of C. D. (the defendant in this suit), who has 
been summoned to answer the said plaintiff in an action of promises. 
For that whereas certain differences and disputes had arisen, and 
were depending between the said plaintiff and the said defendant, 
and thereupon afterwards, to wit, on the day of , 

18 , an order to the final ending, adjustment, and determinatioa 
of the said differences and disputes then depending between the said 
plaintiff and defendant, the plaintiff and the defendant did by an agree- 
ment in writing mutually submit themselves to stand to, abide by, 
perform, fulfil, and keep the award and determination of M. N., an 
arbitrator indifferently elected, chosen, and named between them 
the plaintiff and the defendant, to award and determine of, upoD, 
and concerning the said disputes and differences set forth in the 
agreement aforesaid ; and thereupon afterwards, to wit, on the day 
and year aforesaid, in consideration of the submission of the 
plaintiff, and in consideration that the plaintiff, at the special 
instance and request of the said C. D., had undertaken, and to the 
said C. D., then and there faithfully promised to perform, fulfil, and 
keep the award to be made by the said M. N., concerning the said 
disputes and differences, and of all things on his part and behalf to 
be performed, fiilfiUed, and kept, he the said C. D. undertook, and 
to the said A. B. then faithfiiUy promised to perform, fulfil, and 
keep such award in all things on his part and behalf to be per- 
formed, fulfilled, and kept, and the plaintiff says, that the said M. .N., 
having taken upon himself the burden of the said award, afterwards, 
to wit, on the day of , in the year of our JUord, 13 9 made 

and published his award in writing of and concerning the matters so 
veferred to him as aforesaid, bearing date the day and year last 
aforesaid, and did thereby, &c. {set out the award). Yet the de- 
fendant not regarding his said promise and undertaking, in that 
behalf made as aforesaid, did not, nor hath {paid the said money ^ or 
dooe other thinQ awarded to he done)s or any part thereof, but hath 
wholly neglected and refused, and doth still neglect and refuse to do, 
oontrary to his said promise or undertaking in that behalf so made as 
aforesmd To the plaintiffs dami^ of £ . 
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DecIabAtiok til Debt an an Award for wm^af/meni of Money 
where the Submission was by Bond. 

In the Queen's Bench. 

The day of in the year of our Lord^ 18 , 

London to wit. A. B., the plaintiff in this suit^ by E. T., his 
attorney, complains of C. D., the defendant in this suit^ who haft 
been summoned to answer the said plaintiff in an action of debt, and 
he demands of the said defendant the sum of £ , which he owes 
to and unjustly detains fix>m him. For that whereas, certain differ- 
enced having arisen, and being depending between the said plaintiff 
and the said defendant, the said plaintiff netetofore, to wit, on (date 
of deed), by a certain bond bearing date heretofore, to' "V^it, the day 
and year aforesaid, became bound to the said defendant in a certain 
penal sum in the said bond mentioned ; and the defendant, by a ceiV 
tain other bond, bearing date, heretofore, to wit, the day and year 
aforesaid, became and was bound to the plaintiff in a certain penal 
sum in the same bond mentioned, which said bonds were respectirely 
conditioned to {set out the substance of the condition); Imd the 

Elaintiff farther saith that the said (arbitrator) having t^en upon 
imself the burden of the said arbitration, did, in due liranner, and 
within the time for that purpose appointed, to wit, on the (date of 
award) did make and publish his award, of and concerning the said 
matters in difference, and did thereby (set out the award so far as 
the same has relation to the nonpayment of money). Tet the said 
defendant, though ofteil requested, hath not yet paid the said 
sum of £ t a^ve demanded, or any part thereof, &e. 



DeclabatIoIv in Cotienani art a Submission to Arbitration4 

In the Queen's Befich, &c. 

Middlesex to wit. A. B., the plaintiff in this suit, by S, B., his^ 
attorney^ complains of C. D., the defendant in this suit, who has 
been summoned to answer the said plaintiff in an action of 
covenant For that, whereas, by a certain indenture made hereto- 
fore, to wit, on the day of A. d. 18 , between the 
plaititiff'of the one par^, aiid the said defendant of the other part, 
and which indenture, sealed with the seal of the said defendant^ the 
plaintiff now brings here into Court, the date whereof is the day and 
year aforesaid, after reciting that divers disputes and differences, &c. 
\copy the indenture reciting the disputes and submission to arhitra* 
tion) a& by the said indenture recited, &c. ; and the plaintiff saith 
that the said [arbitrators^ having^ taken upoti themselves the 
burden of the said arbitration, did, ih due manner, and within the 
time for that purpose appointed, to wit, oil the (date of award) did 

u 
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duly make and publish their award in writing, under their hands, of 
and concerning the said matters so referred to them, as aforesaid, 
ready to be dehvered to the said parties in difference, or such of them 
as should require the same, and bearing date the day and year last 
aforesaid, and did thereby award, &c. (set out the award); and 
the plaintiff further saith, that although he hath performed the said 
matters and things, by the said award by him directed to be done, 
yet the said defendant, although afterwurds, and after making the 
said award and the performance of the said matters and things 
directed by him the said plaintiff to be by the said award performed 
and done, was requested by the said plaintiff so to do (set out the 
matters and things awarded to be done^ and the breach)^ but on the 
contrary thereof then and there wholly neglected and refused, and 
still doth neglect and refuse so to do, contrary to the tenor and 
effect, true intent and meaning of the indenture, and of the cove- 
nant of the said defendant, by him in that behalf made as aforesaid; 
and so the said plaintiff, in fiict, saith that the said defendant, 
although often requested so to do, hath not kept the said covenant 
so by him made as aforesaid, but hath broken the same, and to keep 
the same with the said plaintiff hath hitherto wholly neglected and 
refused, and still doth neglect and refuse, to the damage of the said 
plaintiff, &c. 



PLEAS. 



NoN est factum, Plea thereof. 



In the Queen's Bench 




The day of , a. d. 18 . 

And the defendant, by his attorney, comes and craves 

oyer of the said writmg obligatory, in the said declaration 
mentioned, and it is read to him, &c. ; and he also craves 
oyer of the condition of the said supposed writing obligatory, and it 
is read to him in these words, whereas set (out the condition verba- 
Urn), which, being read and heard, the said defendant says the said 
supposed writing obligatory is not his deed, and of this he puts him- 
m upon the country, &c. 
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NuL Agabd, Plea of. 

After craving oyer as above^ which being read atld heard, he th^ 
said defendant saith that the said arbitrators named in the said con- 
dition, did not, nor any two of them on or before the said 
day of A. D. , mentioned in the said condition, make any 

award in writing under their hands, or the hands of any two of them, 
of and concerning the premises in the said condition mentioned and 
so referred as aforesaid, ready to be delivered to the said parties in 
difference, and this the defenaant is ready to verify, &c. 



Performance^ Plea of 

After craving oyer. — The defendant says, the sud \arhitraiori\i 
in the said writing obligatory named as arbitrators, after the making 
of the said writmg obligatory, and they had taken larUtrators^ 
upon themselves the burthen of the said aribidrament, in the said 
condition mentioned, and then and there did make and publish 
their award in writing, of and concerning the premises so to theni 
referred as aforesaid, by which said award (after reciting they had^ 
^c.) they the said arbiurators did order and award, {set forth the 
award)y as by the said award which the said A. now brings into 
Court, will fully appear. That he did (aver the performance in the 
terms of the award) in manner and form, as in and by the said 
award is directed, and according to the true inteiit ana meaning 
thereof, and of the condition of the said writing obli^tory, and of 
the said promise of the defendant And this the saidlS. is ready to 
verify, &C. 



Plea^ thai the Arbitrator did not Award upon aU Matters suh^ 
knitted to him. 

Crave oyer as ahov6 ; set out the condition^ ^c.-^The said defend- 
ant says, that the said C, the said arbitrator in the said condition 
mentioned, did afterwards, to wit, on the day of ^ 

make his award iii writing, purporting that he had been attended 
by the said parties, and that he had attended to their allegations, 
examined tneir witnesses, and all evidence and proofs produced 
before him touching the said matters in difference, and having 
duly considered the same, did award and determine of and con-^ 
ceming the same {set out the whole award). And the said defend- 
ant further says, that at the time of making the said writing 
obligatory, and before the making of the award, certain nego- 
tiable bills of exchange, drawn by the defendant upon, and ac* 

V2 
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cepted by the plaintiff, and before that time negotiated, were 
and remained unpadd in the hands of the holders uiereof respec- 
tively, and that tne indemnity or security of the defendant, as the 
drawer of such bills, from being called upon for the payment of the 
same by the respective holders thereof, was, at the time of making 
such writing obligatory, a matter in difference and a controversy 
between the plaintiff and the defendant, and that the said arbitrators, 
before the making of their said award, viz. on the day 

of , bad notice thereof, but have not made or given any 

tfward or direction touching or concerning the matter and contro- 
versy last aforesaid ; and that divers of the said bills of exchange, to 
a large amount in the whole, have not yet been paid by the plaintiff, 
and that the defendant hath been and still is liable to pay to 
the several holders of such bills the sums of money respectively men- 
tioned in those bills. And this the defendant is ready to verifjr, &c. 



Plea to Debt on Bond^ setting forth the Award, and stating the 
Non-performance of a Condition Precedent. 

Crave oyer of bond as a&OD^.-^ And the defendant says, after 
making the said writing obligatory, and before the said day 

of , A. D. , in tne said condition mentioned, to wit, on 

the day of , a. D. , the said [arfti^ra^or^l made 

their awatd in writing, under their respective hands, of aiid con* 
cerning the premises in the said condition mentioned, and so referred 
to them as aforesaid, and ready to be delivered to the said parties in 
difference, and did thereby adjudge and award, that \set forth the 
award, which directs the performance of the condition preeedentlf 
as by the said award, reference being thereunto had, will fully 
appear, and which said matters above recited are the whole of 
the matters directed by the said award to be performed by the 
plaintiff and the defetidant resp^ctivisly. And the defendant, in &ct, 
further saith, that he, on the day in the award in that behalf men- 
tioned, to wit, on the day of , requested the plaintiff, 
&c. (to perform the act directed to be done precedent li/)yB,nd all other 
things on his part and behalf directed to oe done; and that he, the 
said defendant, was then ready and willing to perform all things on 
his part and behalf directed to be performed by the said award, 
if the plaintiff would perform and fulfil the said matters by the said 
award directed by him to be performed and fblfilled, but that the 
plaintiff wholly refused to, &c,, {condition precedent) and to perform 
the said awara, in the several matters and things directed by the 
sflcid award to be performed by him the said plaintiff* And this 
the defendant is ready to verify, &c. 
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AWARD IN BAR OF AN ACTION UPON THE ORIGINAL 

CAUSE. 

In every case where parties have generally submitted SubmtssioQ to 
their differences to arbitration^ and an award has been made bar to a future 
concerning them, such award is a good plea in bar to an •®*****- 
action founded upon those differences, or any of tb^m (a)^ 
but if an award is void, or void in that part imposing a 
duty upon him pleading itj the award is no bar (5). But 
payment and acceptance of money in pursuance of a void 
award may be pleaded as an accord and satisfaction (c\ 
But where a thing is awarded in satisfaction, such thing 
may be pleaded in bar, though it is not performed. When 
nothing but releases are awarded, the award will not be a 
bar until the release is executed, for the award without the 
release is no bar ((f). The award to be a good plea io 
bar must extend to the plaintiff's whole demand, if it 
relates only to a part of his demand, it may be plieaded 
to so much, and any other suitable plea to the re«- 
mainder(0). Where there has been a submission of all 
matters in difference and an award has been n^ade that 
the bond shall be discharged: to debt on the bond such 
award would be a good plea(/}. So an award made in 
accordance with a submission between the defendant and 
another, and the plaintiff, may be pleaded to an action by 
the plaintiff against the defendant for the cause which was 
the subject of the award (g)^ 

Iq pleading an award, if the period given for the per- 



(a) Dann v, Moiray, svpra. 

ib) Crofts V. Harris, Carthew, 188. 

(c) Bacon v» Dabarry, Salk. 70. 

(d) Freeman e. Bernard, Ld. Raynu 247* Clapeott o. Pavy, Ld. 
Raym. 611. 

(e) Com. Dig. tit. "Accord," (D 1.) 
(/) Crofts V. Harris, supra. 

(y) Thomlinson t;. Arriskin, Comyn's Rep. 328. 
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formance has not expired, it is unnecessary to aver per- 
formance, but if the day is past, such averment must be 
made (A). Where the award is that money be paid, tender 
and refusal are equivalent to performance; so where the 
award contained a condition precedent which has not been 
performed, it must be pleaded specially (f). 



(&) Caldwell's Arb. 223. 

(t) Com. Dig. " Accord," (D 2.) ; Viner's Arb. Z. ; Reg. Gen., 
})ilary Term, 4 Wm. 4, r. 3. 
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FORM. 

Plba of Award to the original Cause of Action. 

And for a further plea in this behalf, the said defendant says 
that after making the said promise and undertaking in the said 
declaration mentioned, and before the commencement of this suit, 
to wit, on, &c., the said plaintiff and the said defendant submitted 
themselves to stand to the award, order, and arbitration and judg- 
ment of one A. S., as well of and concerning the promise and un- 
dertaking aforesaid above supposed to have been made, as of all 
other matters and things then depending in controversy between 
them, which arbitrator having taken upon himself the burden 
of the said award afterwards, to wit, on the {date of award) awarded 
order, and judged between them the said A. B. and C. D., of and 
concerning the premises so referred to him as aforesaid, and 
awarded, ordered, &c. (set out the award). And the said C. D. 
further says that no cause of action has arisen or grown between 
them the said A. B. and C. D., from the time of the aforesaid sub- 
mission. And the said C. D. saith that he hath tendered, to wit, 
on the day of to the said A. B., the said sum of 

£ , so awarded as aforesaid, and then and there offered to 

the said A. B., as his act and deed, a certain release in writing by 
him the said C. D., prepared and sealed, and bearing date the 
same day and year last aforesaid, wherebv the said C. D. was ex- 

Sressed to have released to the said A. fi. all matters and things 
epending between them the said C. D. and A. B., from the be^n- 
ninff of time to the day of the date of the sdd release ; and 
furmer, the said C. D. saith he is and always hath been ready to 
pay the said sum of £ , so awarded as aforesaid, and tp 

deliver the said release so tendered, which said sum of £ 
and the said release the said A. B. of the said C D. to receive on 
the said {date of release), or at any other time altogether refused. 
And thb the said defendant is ready to verify, &c. 
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Appendix of Cases aecidetUaUy Omilied, or noi Re- 
parted, when tie preceding Matter went to Press. 

Withdnwalof Marriesr. Thomas^ 2Ga]e, 197; S M. & W. 32. 

• jorar. *' The mere withdrawing of a jaror does not, in point of law, put 

an end to a <!an8e: but depends upon the understandlni? of the parties 
at the time; the question of liability was expressly excluded, and 
yet the plaintiff seeks to shield himself under an objection, of which he 
was not aware when he entered upon the reference ; this appears to be 
a breach of faith. The defendant set aside the award, widi power for 
both again to go before the arbitrator, on the same terms as originally 
agreed on : we will not allow him, whose misconduct rendered the 
award invalid, and who refuses to accede to the terms imposed by 
the Court, to proceed with the original action.'' Abinger, C. J. 199. 

Perry and Wife r. MUehOl, adnUmsirator, 12 M. & W. 798. 
The action was for 100/., a distributiTe share of an intestate's estate* 
pleading [deelaratUm set (mt"] submission of disputes, &c., &c., re- 
lating to the several shares and claims upon or arising out of the 
estate and effects of the intestate ; all the arbitrators joined in the 
award. Perry was indebted to intestate 151., and that the estate of 
the intestate was 929/. 6«. 9d,, independently of any debts owing to 
intestate at the time of his decease, and awarded that the adminis- 
trator should pay plaintiff his distributive share of the money : the 
declaration then stated, the amount plaintiff was entitled to was 1002., 
breach non-payment of the money. The plea recited that the award 
and that the arbitrator's award the administrator should set off 15/. 
agfunst plaintiff's share, and pay the same, &c. Demurrer, plea 
neither confesses or avoids, which on argument was abandoned. 
** Question is, on comparing award and submission, as set out, 
whether it is bad ; objection to the award, that it was not final, be- 
cause it did not ascertain the value of intestate's estate at the date of 
the agreement, &c., did not state amount of debts, nor how much was 
Award depra" plaintiff's distributive share, (citing Baspok^s case, 8 Rep. 98.) That 
minis, where it appeared by the award to be made de prmnissis these words 

only imply that the arbitrators had made an arbitration of all that had 
been referred to them ; and so it shall be intended until the contrary be 
shown and alleged by the other party. And Lord HoU says, alleging 
an award to be de et super pranUssis supplies all averments. The 
award disposes of all matters in difference specially mentioned, and 
undergiven matters in difference relating to the premises, we most 

■ M, ^A^^* :., h)tend the arbitrators have aivarded upon all submitted to them. It 
Intendment in . , , , ,.^ . - , 

absence of must be mtended there were no differences as to the amount of toe 

denial. debts, because it is not mentioned in the agreement nor in the plead- 

ings, that there were any .—Par*e, B. deUoering Judgvtent of the Ctmrt . 
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Harlow r. lUad, 9 Jurist, 643. Power of arbi- 

.Referaace by a Judgt^t order— Reference to A. B. and C.» eo ae they* ^^^^ ^^"^ 
&c., or any two, &c., concerning tke matters referred, as to the car- ^^^^'^^ 
pcDters, builders, and joiners' work, to adopt the opinion of A. as to 
the machinery of B. and C. ; if they disagree then the arbitrators, or 
any two who make the award, to adopt the opinion of an umpire upon 
Boch work, nominated by B. and C. before commencement of the 
reference. Award set out appointment of the umpire, and that upon 
the consideration of his decision they made their award. The arbitnr* 
ton signed the award, but not the umpire, who swore he had neter 
been consulted upon the matter of the award. The order of reference 
had been made a rule of Court, but not the indorsement of the appoint- 
ment of the umpire. Tmdal, C. J. " The ground of the objection is» 
the false allegation that the arbitrator had taken the opinion of the 
umpire^ when they had not consulted him : whether the allegation is 
true or false the award is good. The umpire had no authority to de« 
cide, unless B. and G. disagreed, between whom no difierence occurred, 
the words would have been more properly omitted." 

Brwm T. Wat9im, 6 Bing. N. C, 118. 

Reference, by a judge's order, of a cause, and of all matters in dif^ Award good, 
ference, and it was ordered plaintiif should purchase, and that the f^^ ^ *'^'" 
defendant should sell the moiety of a brig for 9402.> and if arbitrator 
should find the moiety of it due to plaintiff from defendant, then he (the 
plaintiff) should pay it as directed, and the remaining moiety should 
be retained by the defendant in part payment of the said sum of 9401. 
for defendant's share; and should it exceed such sum the plaintiff to 
mortgage the brig to the defendant for the deficiency ; but on the day 
arbitrator decreed payment of the moiety due from him, he should 
deliver to the plaintiff a bill of sale of the brig (defendant's share), and 
the plaintiff should, at same time, deliver to the defendant a mortgage 
of the brig, to secure the difference of the sum to be paid by him and 
the 940/. : and the arbitrators, if they thought fit, should award to the 
plaintiff, a compensation for providing another master, on her pre- 
sent voyage, in order to a speedy settlement. Award, due from the 
defendant to the plaintiff respecting matters in difference (including 
compensation), 67 L I7s» 6d.t and they directed a moiety to be paid on 
a day named, the other moiety to be retained by the defendant in part 
payment of his share of the brig, and each were to bear equally all debts 
incurred until a day named, after which the defendant was to bear no pa^ 
of the expenses; and they ordered the plaintiff to deliver to the defendant 
at his own expense, a bond conditioned in the penal sum of 15001., con- 
ditioned for payment of all debts, in respect of brig, after a day named. 
Affidavit stated the debts due from time named to that of the purchase 
was lOOZ. and had he, the plaintiff, known the arbitrators bad power to 
decree the payment by the plaintiff of such debts, he would not have 
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Award, suffi- 
ciency of. 



assented to give so nmch as 940/. for a moiety of the brig. Appfication 
to set aside the award, as not being final and certain, as it did not state 
the sum in respect of compensation s and the arbitrators bad no aotho- 
rity to direct a retainer of one^half the sum awarded ; that they had 
not ascertained the amount of the debts to be borne in equal moieties ; 
that there was no provision for payment of the debts, or repayment of 
sums from one to the other, and no power to order bond as stated in 
award (120). " All matters in difference are referred, and if any sum 
of money be due it shall be paid as the arbitrators direct. Award held 
good." 

QkigeU r. Olasseock, 8 Bing. 86. Plaintiff (who was the agent of 
the defendant,) sold a load of hay, and remitted the price to the de- 
fendant before he (the plaintiff) was paid, the servant whom the 
defendant sent with the hay was imposed upon, and gave it to some 
other person, and not to the purchaser, who not having received the 
hay would not pay for it, and the defendant refused to return the 
money, whereupon the plaintiff brought the action. By consent the 
case was referred, an award was made in favor of the plaintiff; on motion 
to set it aside, because he who delivered the hay to the wrong person 
was not then acting as the servant of the defendant, but of the plain- 
tiff who had employed him to carry the hay to the purchaser, and 
that the plaintiff was responsible for the hay or the price on its leaving 
the market ; the Court held that the award was right, for at the time 
of the error the servant was the servant of the defendant. 



Award of 
Court greater 
than the ver- 
dict. 



Affidavit, suffi- 
ciency of. 



Pearce v. Cameron, I Maule & Sel. 675. A verdict was taken for 
the damages laid in the declaration ; motion was to amend the original 
writ, the declaration upon the record, and the order of reference^ 
which was of all matters in difference, and affidavits stated a larger 
sum was likely to be recovered. '* The Court cannot increase the 
sum as prayed, and though the arbitrator could not go beyond tb^ 
damages in the cause, he might make his award for a larger sum in 
respect of those original matters referred to him, and though he 
would not have a remedy under the Verdict, he might under the 
award." EUenborough, C. J. {676). 

Hawks V. Stocks, 9 Jurist, 451 . Application to set aside an award ; 
objection to affidavit, that it was not apparent upon the face of the 
affidavit that either the award or a copy was brought before the Court. 
The only affidavit was one by the attorney's clerk, which stated that 
the paper annexed was a true copy of the award of George Thomson 
Lester, of Bradford, &c., umpire, to whom, &c., as this deponent is 
informed, and verily believes. It was objected the affidavit was mere 
hearsay, and no explanation to excuse the usual affidavit of the execu- 
tion of the award, or of an examined copy. CJoleridgc, J., held " the 
affidavit was sufficient, as the opposite side withheld the award/^ 
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Mardk^ v. Otle^, 3 Chit. 49. On failore to make a rule absolute, AAdavit to 
the Court will not send back the matter to an arbitrator on an affidavit refer back 
that since the award a party had procured new evidence. ''Application *^^*^ * 
should have been made to the arbitrator for delay, or for another ap- 
pointment." Bayley, J. '' The affidavit should show some surprise, or 
that it was not such evidence as a reasonable man could anticipate." 
Abbott^ J. " That it was such evidence that reasonable diligence could 
not have obtained." Bayley, J. 

AUen V. Fronds, 9 Jurist, 691* Application to set aside an award for Waiver, 
an excess of authority in the arbitrator in not examining the witnesses 
upon oath. The order of reference required the witnesses to be sworn 
before a Judge. A witness presented himself who was unsworn, it 
was argued the witness need not be sworn, and so the arbitnitor de- 
cided, and recdved the evidence ; the defendant objected, and desired 
the arbitrator to note the objection ; but ultimately the defendant's 
ownwitnesses were examined unsworn. Wightman, J. ''You might 
have declined to go on, it seems to me like a waiver. Your course 
plainly was not to go on farther. It seems to me you chose to go on 
after ^e witnesses were examined unsworn, and allowed your own wit- 
nesses to be so examined, thereby taking the chances of a verdict in 
your favour, you must be taken to have waived the objection." 
Wightman, J. Rule refused. 

Crump V. Adney and Page^ 1 C. & M. 356. Where a submission Award con. 
contains the words, " shall and may ;" they are words imperative, and taining an 
such proviso must be inserted in the award. (361.) Lyndhurst, C. B. yj^o'^^e^t?* 

KtTig V. Earl qfDondmudd, 5 D. P. C. 589. Assumpsit for goods Certainty of 
sold, plea, non-assumpsit, except as to 301. for that payment, replica- a^&^* 
tion, payment on a different account, absque hoc, cause was referred 
before issue joined, award for defendant on non-assumpsit, and also 
as to 3/., part of sum of 30^., and as to residue for plaintiff. Ap-. 
plication to set aside the award for uncertainty. The replication is 
not a new assignment, it takes issue on the plea with a special in- 
ducement, and on that issue the arbitrator finds for the defendant 
as to 3/., and for the plaintiff on remainder, ». e. damage on that issue 
27/. Parke, B. (590). Rule refused. 

Daubez v. Rickman, 4 D. P. C. 132. Costs of cause were by agree- Costs of issues, 
ment to abide the event. The award being in favor of plaintiff as to 
one of the issues of the breach of covenant charged in the declaration^ 
the prothonotary taxed the costs for the plaintiff, and refused to 
tax the costs of the issues found for the defendant ; rule to review 
the taxation : regard being had to the 74th rule of Hil. 2 Wm. 4, and 
of the agreement of reference in this case $ the issues* wherein arbi- 
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tntor bM dfttnained tii$t tlii ylidntf hM t^ojrtiixMfd no injury, have 
be6B §Bnuid fot tlto defendant the draoe by ttgttdmtDt is at isnie. The 
plaintiff cannot contend that cause was referred for judgment only to 
entitle him to coets» and not so for all porposes. Undal, C. J. (133.) 
Bnle abadnte. 

Jomder of a HmMit T. Beniom, 9 Jorist^ 110. 

uMfiml? ^ '^^ '^^^'^ ®^"^ ^^y defendant shocdd not paf tha Mtumnt of the 

award and the Maiter'a attocatur» action of tttapasi was referred by a 
mle of CJonrt ; Tatdict to be entered for the plaintiff, 90L, subject to the 
award of an arbitrator, to settle all matters in difference between the 
parties in the action, and to determine what shall be done by either 
itspecting die matters in dispvte ; costs of die cause to abide the 
event, and all other costs to be in the discretion of the arbitrator. 
Award, cause to be no further prosecuted, the plaintiff had good 
cause of action, and that the defendant pay AiOs. to Barah llkwkins 
and mSQiam Cole» who consented to become a party in the c^ose. 
*f The- cause of Hmokms y. Beaten was referred^ and ^ misters in 
dispute between Cole (not a party to the cause^'but intvodu^ in the 
order of reference) and the defendant. - Tht award Iiient8''thecaie as 
if the eanse was that of Hawkins aid tmother.y. Bm/oh; It appears 
donbtfol whether the arbitrator can introdoeea new partf into' the 
original action, or whether there ought not to be a substaattve and 
independent finding as to any cause of complaint whieh Gols night 
hore against the defandasl. This is rery much tiie same as a motion 
for an attachment^ and requires the same strictniss. The phdatiff 
has another remedy by action on the award/*— -MUMmns^ J. Rq1« 
dischaiged, without eoata. 



Caste, taiaUOB Plenum r. WiUiams, 3 D. & L. 46. 

^^* '* I conceive, where a sum is recovered of a less amount than 90/., 

the Master is bound to tax the costs upon the lower scale i if he 
does not, the Court will direct a renewal of the taxation."— Cole- 
ridge^ J. See Ballepey, Oresky, 8 East, 319» 

Clerical error. Hewitt v. Clements, 9 Jurist, 1^. 

A cause was referred under the usual order of reference, containing 
a clause that in the event of an objection being made by either party, 
the Court should have power to refer the matter back to the arbi- 
trator. The plaintiff's Christian names were "Joseph Charles:'' the 
award stated the names as " James Charles." By the affidavit of the 
arbitrator's clerk, it aj^eared to be a clerical error. "The clause 
giving the Court pbwer to refer a matter back should be construed 
Hberaily ; and as the mistake was merely a clerical error, we think tber 
award should go back to the arbitrator."— £y the Court, 
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SUBMISSION (a). 

Simph jtgrBement between Two Persons eoneerding to refer their 
Differences to the Arbitrament of one Arbitrator^ to be made by a 
Day namedf with Powers to maie the same a Rule of Court, to 
ewamine all Evidence Written and Oral, to be Furnished by the 
Parties ; Arbitrator to give Notice of the Time of holding of each 
Meeting, the Costs of the Reference to be in the Decision of th^ 
Arbitrator (6)» 

Abtjcles of agreement made, and enteied into the day 

of 18 ; Between A. B. of» &c. of the^ &c 

WHEBEAa several disputes and diflferences exist between the said 
A. B. and C. D. 

Now THESE presents WITNESS, and it is hereby asreed, be- 
tween the said parties hereto; That all disputes and differences, 
which exist between the said parties, shall be referred to the arbitrar 
tion of : And the award of the said , if made in 

writing under his hand and seal^ ready to be delivered to the parties 
hereto on or before the day of now next shall be 

binding and conclusive on the said parties: 

And that, for further and better enforcing the performance and 
observance of such award, the reference or aulnnission thereby 
made, shall be made a rule of her Majesty's Court of Queen's Bench 
(or other Court) at Westminster, acc(»aing to the statutie in ^hat 
case made and provided. 

Anb further^ that the parties hereto, and each of them, shall and 
mil poroduce idnd shew forth, to the said arbitrator, all such deeds, 
evidences, and writings* relative to the premises in question, as shall 

(a) It was in the first instance intended to give a series of submissions upon 
every variety of recital, and the author had proceeded far with his ori|;inal 
design, when it was suggested that one or two recitals would be sufficient as a 
gai&^ and it was betide found to be almost impossible to frame forms to meet 
every statement of facts, for they aectasarily nmal vary with each ease ; a blank 
form of a submisuon is appended at the end of the fonvs relating to submis- 
sions, in which the various positions of the clauses are pointed out, and which 
it is trusted will be found to suffice for any practical purpose. 

(5) Where there are more parties than two, (i. e., two parties against one or 
two against two) then the variations in the body of the agreement must be 
made to meet the difference, as each or either of them> or oS tht said parties 
respectively f &c. 

a 
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be in the possession or power of the said parties, or either of iheia, 
or which the said parties or either of them may or can procure 
without suit at law or in equity, so that the said arbitrator may 
examine and inspect or peruse the same, for the purpose of enabling 
him to make the said award : 

And that the said parties hereto, and each of them, shall and will 
so far as in them respectively lies, furnish the said arbitrator with 
such other evidences, proofs, and documents ; and do all such other 
acts and things, for better enabling him to make the said award, as 
the said arbitrator shall require : 

And that the said arbitrator shall, for the purpose of enabling 
him to make the said award, be at liberty to go into parol, as well 
as written evidence, and to examine the said parties in difference, 
or either of them, and such other witnesses as he shall think proper, 
on oath : 

And that the said arbitrator shall give at least days pre- 

vious notice to each of the said parties, or their respective solicitors, 
of the day on which he intends to hold his first and every subse- 
quent sitting on the said arbitration : 

And that all costs and charges attending the said arbitration, 
shall be in the discretion of the said arbitrator, and shall be paid 
and satisfied pursuant to his award. 

And lastly, that neither of the said parties shall bring any 
action or suit, against the other of them, in relation to the premises, 
or against the arbitrator. In witness, &c. 



Agreement to refer Matters of Account in dispute between a 
Creditor and Two Debtors^ the Dealings being between the Creditor 
and one Debtor to a certain Time, and from that Time between 
the Creditor and both Debtors; a Balance is admitted to be due,* 
with Clauses to Appoint how the Bala/nce is to be Paid, the Costs to 
be in the discretion of the Arbitrators, with an Agreement for the 
said Parties to keep the Award, and to prevent affected Delays 
with a Clause that a certain Sum shall be Paid into Court to abide 
event of Award, with Power to, dispose of Actions and Suits in 
Equity. 

In ths High Court of Chancery. 

{A. and B., Plaintiffs, 
and 
C. . • Defendant, 
and 

{the above named (3«, Plaintiff, 
and 
the above named A. and B., Defendants. 
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Articles of Agreement, &c. {Supruy p. 1.) 

Whereas there have been divers dealings and transactions between 
the above-named C. and A., before and since the day of 

18 , on which day there was due and owing from the said 
A., to the said C, the sum of ; and there have been also 

divers dealings and transactions between the said C, and the said 
A., and B.^ since the said day of 18 ; and several 

questions and disputes have arisen, and are subsisting, not only 
between the said C. and A., but also between the said C. and the 
said A. and B. : 

And there is now depending an action at law, wherein the said 
C. is plaintiff, and the said A. and B. are defendants ; and two suits 
are also depending in the High Court of Chancery, in one of which 
the said A. and B. are plaintiffs, and the said C. is defendant ; and 
in the other of the said suits, the said C. is plaintiff, and the said A. 
and B. are defendants, touching the said dealings and transactionsi 
and the accounts relating thereto* 

Now for the putting an end to the said action and suitSi 
and for divers other considerations them thereunto moving. It u 
hereby mutually agreed between the said C, A., and B., to refer 
all questions, disputes, and controversies, in any wise relating to, 
or touching, or concerning such dealings or transactions, as well 
between the said C. and the said A. as between the said C. and the 
said A. and B., and the accounts relating thereto, to the award, 
arbitrament, and determination, of , arbitrators indifferently 

named and chosen by the said parties hereto. 

And it U hereby expressly agreed^ that the said arbitrators shall 
investigate the whole of the accounts, dealings, and transactions 
between the said parties, and award such sum or sums as they 
shall find due from the said A. and B., or either of them, jointly or 
separately, to the said C, and shall determine the true balance or 
balances between the said parties, upon the whole of the accounts, 
dealings, and transactions between the said parties: 

And shall appoint how, and in what proportions such balances 
shall be paid, and by whom, and to whom c 

And also shall have power to direct the scud action to be discon- 
tinued, and the said suits to be dismissed^ the costs of the said suits 
and actions, and of the reference and award, to be in the discretion 
of the arbitrators. 

And the said parties do hereby severally and respectively agree, 
well and trul^ to stand to, perform, and keep the award, arbitrament, 
and determination, of the said arbitrators, (or any tioo of them,) 
touching and concerning the several matters hereinbefore mentioned, 
so as the said award be made in writing, under the hands of the 
said arbitrators, or any two of them, and ready to be delivered to the 

a 2 
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said parties, or such of them as shall desire the same, on or b^re 
the day of now next. 

And it is hereby further mutually agreed^ that no action, suit, or 
other proceeding at law, or in equity, shall be brought, commenced, 
or instituted against the said arbitrators, any or either of them, for 
or by reason of any award to be made by them, under this reference \ 
bat this agreement shall and may be pleaded in bar to any sochiBuit, 
or action. 

And Further, that the said arbitrators shall hare pow^ to 
examine the parties, and their witnesses, on oath, and call for books 
and papers, in the possession or power of either of the parties: 

And that each of the said parties shall in the mean time be at 
liberty to inspect, peruse, and have copies (at his or their own costs 
and cnai^s) of aJl, or any, or either of the books, papers, and writ- 
ings, to be produced in accordance with the power above given. 

Ani> if either party shall, in the opinion of the arbitrators, {or ike 
mc^&rity cf them,) without good and sufficient cause, by non* 
attendance, or non-production of books, papers, or writings, or 
otherwise, delay or impede, or attempt to delay or impede the progress 
of the said arbitrators, in making their said awara, the arUtrators, 
{or the majority of them,) shall be at liberty to proceed ex parte^ after 
two days clear notice to the party or parties causing such d^y or 
impediment, as aforesaid, to be left at his or their dwelling or 
counting house : 

Am) it is hereby agreed that all proceedings at law, or in equity, 
shall be stayed until the said day of ; when, if no 

award shall be made, the said parties shall be at liberty to proceed 
at law, or in equity, as they or either of them shall be advised, or 
can or may do according to the course of the courts, and the injuDC- 
tion obtained by the said A. and B., shall have its full effect, till the 
same shall be dissolved. 

And the said A. and B. do hereby aoree, immediately after the 

agreement or submission to reference shall be made a rule or order 

of her Majesty's Court of to pay to the said C, the sum of 

in lawful money of Great Britain in part of the debt 

admitted to be due to the said C. 

And the said C. doth hereby asree, that if no award shall be 
made within the time hereinbefore limited, that he the said C. shall 
and will, within one week after the expiration of the time for making 
such award, pay into the hands of the proper officer of the said 
Court of , the said sum of , or such part thereof 

«t8 shall have come to his hands, or to the hands of any person on 
his account, and for his use. 

And it is hereby agreed between the said C« and A. and B., that 
the said sum of or such part thereof as shall be so paid into 

the said court, shall be subject to the order and determination of the 
said court. 
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And LASTLY, it is kerebp agreed by aad between the said parties, 
that this their submission shall be made an order or rule of her 
Mi^tj's Court of at Westminster, pursuant to the statute 

in such case made and provided. In witness, &c. 



AoiffiEBfBNT hff Several to refer certain Disputes arising from 
Claims under certain Wills to Arbitration. (Recital of Differences 
in an Article of Agreement^ &c.) 

Whereas divers differences and disputes have arisen between A., 
B., and C, his wife, D. and E., and the above named F., as to their 
several and respeetive claims and interests, under the several and 
respective wills of G., late of, &c., deceased, H., late of, &a, 
deceased, and J., late of, &c., deceased ; and thej have severally 
and respectively agreed to submit the same to the arbitrament and 
final determination of , &c., and that their award, or the award 
of any two of them, shall be final and conclusive, both at law and in 
equity, as well on the part and behalf of the above A., B., and C, his 
wife, t>., imd E., their heirs, executors, and administrators, as on 
the part and behalf of the above named F., his heirs, executors, and 
administrators. (Add the variom conditions.) 

SuBHissiOK bg Landlord and Tenant^ concerning Breaches of Hus^ 

bandry Considerations. 

Abticles of Agbbbment, &c., supra. 

Whereas by indenture of lease, bearing date on or about the 
day of 18 , and expressed to be made between 

A., of the one part, and B., of the other part ; for the considerations 
therein mentioned, the said A. did demise and let unto the said B., 
&c., a certain messuage and lands in the said indenture of lease 
particularly described : To hold the same unto the said &, &c., for 
the term, &c., subject to the rent, covenants, conditions, and agree- 
ments therein contained ; and amongst which is a covenant that he 
the said B., &c., would use all the arable lands thereby demised, 
during the said term, in such a course of husbandry as is therein 
expressed. 

And whereas the said B. hath not fanned or cultivated the said 
arable lands according to the course prescribed by the said recited 
covenant; whereby the premises so demised to him as afore- 
said have sustained great damage and injury. And whereas, in 
consequence of such breaches of covenant, the said A. lately 
threatened the said B. to commence an action of ejectment against 
him, for the recovery of the possession of the said premises. 
And whereas in oraer to prevent such action the said B. hath 
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proposed to the said A. that all disputes and differences in respect 
of tnc aforesaid breaches, and the liabilities^if anj, of the said B. by 
reason thereof shall be referred to the arbitration of the persons and 
in manner hereinafter mentioned, and the said A. hath agreed to 
such proposal. Now it is hereby aoreed and declared between and 
by the said A. and B., that all questions, disputes, controversies, and 
differences in respect of the aforesaid breaches of covenant, and the 
liabilities of the said B. by reason thereof shall be, and the same are 
hereby referred to of and of and 

their umpire, to be appointed as hereinafter mentioned, who shall 
determine and settle all the said differences, disputes, controversies, 
and liabilities, and that the said arbitrators so nominated shall be* 
fore they proceed to investigate the matters in difference, nominate 
a third person to act by way of umpire. {Add the powers of the 
arbitrators and the agreement of the parties to abide by the award, 



Recital in an Aqreemknt between A. and £. to refer Disputes 
concerning the Ransom of a Ship and Cargo, which was captured 
by Privateers. 

Articles of Agreement, &c., (supra)* 

Whereas the said A. did, in the month of 18 > 

receive on board the ship called the , whereof he was 

master, a cargo of wheat and barley, the property of the above 
named , to be transported from aforesaid to Ham- 

burgh, and there to be delivered. And Whereas the said 
shortly afterwards sailed, and being on his passage taken by a French 
privateer, he agreed with the captain thereof for the ransom of the 
said ship and cargo for pounds, and delivered one of his 

servants to the said captain as a hostage for securing the due pay- 
ment thereof. And whereas the said ship and car^o, soon after 
her arrival at Hamburgh, were appraised by persons in that behalf 
nominated, to the intent that the respective values thereof might be 
ascertained, and that both might rateably and proportionably, 
according to their values, bear a just part of the said 
pounds. And whereas of, &c., having insured to the said 

, several sums of money upon the said cargo, for the 
voyage above described, and consequently being interested in the 
valuation of the said ship and cargo, they and the said A. have 
insisted, that the aforesaid appraisement of jthe said ship was partially 
or injudiciously made ; and on that account differences as to the 
proportion which the said ship and cargo' ought respectively to 
contribute towards payment of the said pounds, have arisen 

between the said parties: for adjusting whereof, the said A. and 
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B. have agreed to submit the same to the arbitrament and award of, 
&Cm &Co supra. And the said B. hath undertaken that such deter- 
mination shall be binding and conclusive to the said insurers, as to 
any claim or demand which they or either of them have or may 
have upon the said , by reason of the premises, &c. &c« 

(add clauses). 



Recital in a Submission by Partners, in Pursuance of a Covenant 
contained in the Articles of Partnership^ 

Abticles of A0REEMBNT9 &c. (supra.) 

Whereas by articles of copartnership (or agreement) bearii^ date 
on or about the day of 18 , and made betweea 

the said of the one part, and the said of the 

other part, amongst other things, It was covenanted and agreed^ that 
in case any dispute or question should arise between the said parties 
relative to the construction of the said articles, or to all or any of 
the matters or things therein contained, the same should be referred 
to the arbitration of two indifferent persons, one to be named by each 
of the parties, with power for such arbitrators to appoint an umpire 
in case of their disagreement : And that the award of the said 
arbitrators or umpire should be final and conclusive. And whereas 
disputes have arisen between the said parties relating to their 
copartnership matters, (and also relating to several other matters and 
thmgs) and they have, in pursuance of the said covenant, agreed to 
refer the same to, &c. 



SUBMISSION BY BOND. 

Bond 0/ Arbitration /row one to one, in the common Form (a). 

E^OW ALL MEN BY THESE PRESENTS, That I, of , 

in the county of , am held and firmly bound to , of 

, in the county of , in the sum of pounds, 

of lawful money of Great Britain; to be paid to the said ^ , 
or to his certain attorney, executors, administrators, or assigns: 
For which payment to be well and truly made, I bind myself, my 



^•i 



(a) This bond can be varied to meet the necessities of the case^ if it be by 
two persons covenanting with one, then it must be so expressed. 
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heirs, execntot^d, and administrators, and every of them, firmly by 
these presents ; Sealed vrith my seftl : Dated this danr of 

, in the year of the reign of our sovereim kdy 

Victoria, by the grace of God of the united kingdom of Great 
Britain and Ireland, queen, defender of the fiuth ; and in the year 
of our Lord, 18 . 

The Condition of the above written bond or obligation is such, 
That if the above bounden , his heirs, exocdtors, and administra- 

tors, on his and their part said behalf should in all things well and 
truh" stand to, perform, and keep the award and arbitrament of 
6f &c. arbitrators indifferently elected taid named, as well on the 
part and behalf of the above bounden , as of the above- 

ilamed , to award, older, arbitrate, judge, and determine of 

and concerning all actions, causes of action, suits, specialties, 
controversies, damages, claims, and demands whatsoever, both at 
law and in equity, which at any time or times heretofore have been 
had, made, brought, commenced, sued, prosecuted, or depending by 
and between the said parties; So as the said award be made in 
writitig, under the hands of the said , and ready to be 

delivered to the said parties in difference, or to such of them as 
^haH desire the same, on or before the day of > 

how next ensuing, Then the above Mrritten bond or obligation shall 
bfe void, and of no eflfect 

Stoned, sealed, and delivered,^ 
(being first duly stamped) in the V 
' ■ presence of J 

Bond from one to one, recital of Disputes and cf a Suit in Chancery 
commenced thereon^ with PrtwiHon for the Suit to staffs and 
reference, ^c. 

Bond, (supra). 
Whereas divers differences and aisputes have arisen, and are at 
present subsisting between the above bounden and the 

above-named , and a certain suit in the High Court of 

Chancery is now pending, wherein the said is the plaintiff, 

and the said is the defendant ; and there aire divers accounts 

now subsisting and unsettled between them the said and 

. Amy whereas it has been agreed, that immediately 
upon the execution of the above written bond or obligation, the said 
suit in Chancery shall be no further prosecuted or proceeded in, but 
shall be dismissed out of the said Court ; and that the said parties 
shall take all proper steps in order to procure the same to be 
to dismissed. And whereas it has been agreed, that all such 
differences and disputes as aforesaid, and all such unsettled accounts 
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as afevesaid, Bhall be referred to the hearing, arbitrament, and 
determination of of, &c. &c. {infra). 



SuBBHSSioN by Bond by Six Copartner$9 to two Arbiiraton^and 
to a third Arbitrator to be appointed by the two. 

Two BONDS. A joint and several bond, from A. B. and C, to D. 
£• and F. ; the other, a joint and several bond from D. E. and F.^ 
to A. B. and C. (Bond, supra.) 

Whereas, the above-bounden A. B. and C, and the above- 
named, D. K and F., were sometime aso concerned together ux 
trade, as ; and whereas, divers di&rences and disputes have 

arisen, and are now depending between the above-bounden A. B. 
and C., and the above-namea D. £. and F., with respect to suqb 
copartnership trade, and the accounts relative thereto, and whereas, 
it hath been agreed by and between the above-bounden A. B. and 
C, and the above-named D. E. and F., that all accounts relative to 
thesmd copartnership trade, and all differences and disputes between 
the said parties with respect thereto, shall be referred to the awards 
arbitrament, and umpirage, final end, and determination oi^ then 

umpire (^wpra). Now therefore the condition of the above*writtea 
obligation is such, that if the above-bounden A. B. and C, and each 
of them, their and each of their heirs, executors, and administrators^ 
and every of them do and shall, on his and their respective parts 
and behalves, in all things well and truly stand to, obey, &c., and 
keep the award, &c., to be made by the said , and such third 

person so to be appointed as aforesaid, or by any two of them, of and 
concerning the said copartnership, trade and dealings, and all 
accounts, differences, and disputes relative thereto, and o^ and 
eonceming all actions, and causes of action, suits, claims, and 
demands whatsoever, now or at any time heretofore had, moved, 
brought, or depending, by or between the said parties, or any of 
them, or any other person, or persons whomsoever, claiming to Be a 
creditor, or creditors upon the said parties, or any of them, with 
respect to all, or any of the matters hereinbefore agreed to be 
referred, so as such award, &c., be made in writing, and ready to be 
delivered to such of the said parties or to the executors or adminis-* 
trators of the said parties or either of them, in case of the death of 
them, or either of them, as shall require the same within one 
calendar month next ensuing the day of the date of the above written 
obligation, or on or before the day of next ensuing 

the date hereof: or in case the said arbitrators should not make 
such their award by the time last mentioned. Then this obligatioi:i 
to be void, &c. &c. / 
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Condition of an ArbitraUon Bond for referring the Accounts of 
Executors to two Arbitrators and an Umpire to be chosen by the 
Arbitrators. 

Common money Bond from E., the executor of B,, to D,, widow 
of A., and to Z., the son of A., and D. in 2,000/. 

Whereas the above-named A., the father, deceased, by his last 
will and testament, in writing duly executed, bearing date on or 
about did, among other things, make and 

appoint the above-named B., together with (]., esquire, executors 
and trustees of his said will, during the minority of the above-named 
Z., his son, for the intent and purposes therein mentioned and ex- 
pressed, as by the said will by them the said executors duly proved 
may appear : by virtue of which will and executorship, they the said 
6. and C, severally possessed themselves of great part of the per- 
sonal estate, late of the said Al.; and also received great part 
of the rents of his real estates, and have since respectively paid, 
applied, and disposed of great part of the said estate so by them 
received, upon the trusts of and according to his said will. And 
whereas the said Z., the son, having attained his age of twenty-one 
years, an account of what was by him, the said C., received, and 
which remained in his hands of the real and personal estates, late of 
the said A., the testator having been then stated, settled, and allowed 
by and between them the above-named D., Z. her son, and the said 
C. ; and he the said C. having accounted for and paid what was by 
him so received and remaining in his hands, to them the said D. 
and Z., according to the true intent of the said will they the said 
D., and Z. her son, have given a full release and discharge to the 
said C. of all their demands, relating to his acting in the said execu- 
torship and trusts, by the said will in him reposed : And whereas 
the said B. sometime since departed this life, having first made and 
duly executed his last will and testament in writing, and thereof 
appointed the above-bounden E. executor, as by the same will, by 
him duly proved, may appear: And whereas, the said B., in his 
lifetime, as being the other executor of the said A., the father, did 
receive, pay, and apply some part of the real and personal estate of 
the said A., pursuant to the trusts in the said will contained; 
but he, the said B., dying in the minority of the said Z., the son, 
and no account having been made and settled, as to what was by 
him, the said B., so received and paid out of the said estates ; and 
he, the said E., as executor and representative of the said B., 
being now liable to make up such account, and to answer and pay 
the balance thereof, unto them, the said D. and Z. (if any such 
shall appear due), and such account having been by him, the said 
E., delivered to them, the said D. and Z., and some disputes and 
differences having arisen between them, touching some articlei^ and 
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vouchers in the said account mentioned and contained, they, the 
said E., and the said D., and Z., for the ending and preventing of 
all further and future disputes, actions, and suits, touching the same 
account, have mutually agreed to refer the same to the arbitrament 
and determination of , of, &c. &c., {clauses as agreed : to 

follow). 

Recital in an Agreement to refer by Husband entitled in the 
right of his Wife* 

Whereas several differences and disputes have arisen, and are 
still depending, between the said parties hereto respecting the 
said legacy and administration by the said C. D. of the assets of the 
said E. F. : fVhereas E. F., by his last will and testament amongst 
other things, bequeathed and gave absolutely to G. H., the wife of 
the said A. B., a legacy of one thousand pounds, and constituted 
and appointed the said C. D. executor of his said will, and the said 
C. D. has duly proved the said will, &c., and entered upon the 
duties thereby imposed : And whereas the said parties being desirous 
of accommodating and ending the differences which have arisen 
respecting the matters aforesaid, the said A. B. in right of his wife 
G. H., and C. D. have consented to refer the said difference of 
and concerning the said matter in dispute to the arbitrament of, &c. 



Covenant by Several with Two, to abide by the Award of Three 
Arbitrators, respecting Disputes between them; under a Penalty 
Hverally,for ^on-'peiformance. 

Whereas many disputes and differences are depending between 
of, &c., and other the persons whose names and seals are 
hereto set and subscribed, or some of them, on the one part ; and 
of, &c., widow, and [other covenantee'], her daughter, or 
one of them, on the other part. And whereas as well the said 
and other the persons whose names and seals are hereto 
set and subscribed as aforesaid, as the said and have 

submitted, and do hereby respectively submit the said disputes and 
differences to the award and determination of, of, &c. So as, §*c., 
supra. Now be it known, that the said , and other the persons 
whose names and seals are hereto set and subscribed as aforesaid, do 
hereby severally, and for their respective heirs, executors, and ad- 
ministrators, covenant, promise, and agree to and with the said 
and severally, their respective executors and 

administrators, that they the said and other the persons 

whose names and seals are hereto set and subscribed as aforesaid, 
shall and will abide by, and well and truly perform and keep the 
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award and detenninadon of the said aibitrators ooncemiDg the 
premises to be made as afofeaaid* Ahb Fcnt the true peiformaiiGe of 
the said award on their part, the said and other the persons 

whose names and seals are hereto set and SBbscribed as afixesaid, do 
herebj severalty and respectively bind themselves and their respec- 
tive heirSi execntors, and administraton, onto the said and 
sevendly, and their respective executors and administrators, 
in the penal sum of pounds. In wrrNEss whereof the said 
covenanting parties have hereto set their hands and seals the 
day of 18 . 

SlONEDi &c 



STIBMISSION BY RULE OF COURT, &c. 

RnU €(f Jt^erence in the Court of Queen^M Bench, 

In the Queen's Bench. 

Saturday, the day of in , in 

the year of the reigp of Queen Victoria. 

{Upon hearing Mr. , of counsel for the plaintiff, 

and Mr. , of counsel for the defendant, and by 

their consent it is ordered, that all matters in difference 
in the cause between the parties ('* or all matters in difference between 
the parties in this caused be referred to the award^ order, arbi^ra- 
tnent, final end, and determination of , of , esquire, bar- 

rister at law, so as the said shall make and publish his iiward 

in writing, of and concerning the matters in question^ on or before 
the day of next, to the said parties, or to either of them 

that shall require the same, or to their personal representative, if either 
of the said parties shall, before that time, depart this life, with 
liberty to the said arbitrator, by indorsement under his hand, upon 
this rule, or an office copy thereof, to enlarge the time for making 
his said award. If he shall see necessary ; and that the said parties 
shall and do perform, fulfil, and keep such award, so to be made as 
aforesaid, &c. {Add the dames as agreed). 

By the Court, 
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Commeneement of a Judge's Order by a Reference* 

\S THE QUE£N*8 BeNCH. 

{Upon hearing the attornies on both sides, and by theif 
consent, I order that all matters in difference between 
the parties {pr^ " all matters in difference in this caused) 
be referred to tne award and arbitrament. {Add the necessary 
clauses according to the intention of the parties.) 



Commencement of an Order of Reference at Nisi Prim. 

LONDON, f At the sitting oiNisi Prius, held at 

to wit. 1 in and for the city of London^ on the 

day of in the year of our Lord 18 , and in the 

fourth year of the reign of our sovereign lady Queen 
Victoria^ now Queen of the United Kingdom of Great 
'. Britain and Ireland^ before the right honourable 7%oma«, 
LordDenmuni chief justice of our lord the king, assigned 
to hold pleas before the king himself. 

{It is offered by the Court, by and with the consent 
of the parties, their counsel and attornies, that the jury 
find a verdict for the plaintiff, damages 1000/., and costs 
40^.^ subject to the award, order, arbitrament, final end, and deter- 
mination of , esquire, barrister at law, to whoni all matters, 
&c. {Add clauses as to the intention of the parties). 



Commencement of an Order of Reference containing several Special 
Provisions. 

In the Queen's Bench. 

i. -Q r Upon hearing the attornies or agents on both sides, 
T> Ai ^^^ ^y their consent, I do order and it is agreed that ^ 
* ^* ' (^all matters in difference and dispute in these actions* 
save and except a sum of , advanced by the said A. to the 

said B., which the said B. admits to be due to him the said A., 
and also between the said parties in relation to an action of ;** 

in which an execution has been issued by the orders of the 
said (except, &c. &c.) and all other matters, claims, and 

demands in difference and dispute between them, particularly as 
regards, &c., be referred to the award and arbitrament of , 

, esquire, barrister at law, so as he shall make and publish 
his award, &c. &c. 
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Commencement of an Order at Nisi Prius when a Juror is withdrawn. 

By the Court, 

(to wit). At the sitting of Nisi Prius, holden at the 

in the of , on , the day of , 

in the year of our Lord 18 , before the right honourable Thomas, 
Lord Denman, chief justice of our lady the Queen, assigned to hold 
pleas before the Queen herself (or, in the Common Pleas, " before the 
right honourable Sir Nicholas Cony gham Tindaly knight, her Majesty's 
chief justice of the bench^ or, in the Exchequer ^ " before the right 
honourable James Lord Abinger, chief baron of her Majesty*s Court 
of Exchequer:^ or {if the sitting be holden before a puisne judge or 
baron, in the absence of the chief justice or chief baron,) " before the 
honourable , one of her Majesty^ s justices or barons, assigned 

to hold fleas before the Queen herself,' or ** in the court of our lady 
the Queen of the bench^ or^^of her Exchequer .•" or if at the assizes, 
" before the honourable , one of the justices of the court of 

our lady the Queen before the Queen herself or, " of the bench^' or, 
one of the barons of our lady the Queen) of her court of Exchequer , 
and others their fellows, justices assigned to take the assizes in and 
for the said county.'^) To be inserted into submiasions, whether by 
general clauses, agreement by bond. 

By the Court or a Judge. 

Clause providing against Death of either Party. 

And in case the said parties hereto or either of them shall 
then be dead, so as such award shall then be ready to be delivered 
to the executors or administrators of such party deceased. 

Clause providing against Death of Arbitrator, or refusal to Act. 

Provided always, and it is hereby declared and agreed by and 
between the said parties to these presents that if either of the said 
arbitrators shall refuse to act or award, or shall die before making 
the said award, or become incapable of proceeding with the arbi- 
tration or of making the said award, then the two remaining 
arbitrators are hereby empowered and directed to appoint another 
barrister at law as arbitrator along with themselves who shall have 
and possess all the powers and authorities of the said arbitrators so 
first appointed as aforesaid. And also that in case two of the said 
arbitrators shall refuse to act or award, or shall die before making 
their award or become incapable of proceeding with the said arbi- 
tration^ or of making their award, then the remaining arbitrator is 
hereby empowered and required to appoint two other barristers at 
law who shall have and possess all the powers and authorities of the 
said two before named arbitrators so before appointed as aforesaid. 
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Clause provided against Non^appotntment of Arbitrator, ac^ 
cording to Agreement. 

. And further that if either the said parties shall neglect to appoint 
an arbitrator within the space of fifteen days after the passing of the 
said intended act, it shall be lawful for the said or for the 

said (as the case may be) to appoint an arbitrator for and 

on behalf of the party so neglecting to appoint such arbitrator, in 
addition to the arbitrator who may have been previously nominated 
by the said or by the said (as the case may be) 

and the said arbitrators so appointed shall have the same powers in 
all respects as if they had been appointed by each party in manner 
first hereinbefore mentioned. 



Power to enable Arbitrator to have the assistance oj an Ac- 
countant, 

And if the arbitrators, or the majority of them, shall think it 
necessary, they shall be at liberty, and are hereby authorized to 
appoint an accountant to their assistance ; the expense of such 
accountant to be paid, one-half by the said , and the other 

half by the said and ; such accountant to be sworn 

to the truth of the account, or statement, to be made out by him. 



Clause directing the Expenses of the Reference. 

And it is hereby agreed by all the parties, that the expense of the 
arbitration and award shall be paid, one -half by the said 
, and the other half by the said and 



If two Arbitrators, Clause to appoint an Umpire. 

** And in case the said arbitrators should not make such their 
award of and concerning the premises within the time limited as 
aforesaid, then the said umpire to be appointed as aforesaid 

shall proceed upon the same arbitrament, and shall in all things 
abide by and conform to the stipulations appointed by the said arbi- 
trators to be observed as aforesaid ; So as tne said umpire do make 
his award and umpirage in writing under his hand, and ready to be 
delivered to the said parties in difference, or to such of tnem as 
shall desire the same, on or before the day of , 

now next . Then^^ &c. 
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Clausb empowering the Arbitrators to Name an Umpire. 

Of such third person as they the said arbitrators shall by 

writing under their hands [to be indorsed on these presents], 

indifferently nominate as umpire, in and concerning, &c. (ut 
supray 

Clausb to make Submiisiouj S^c* a Rule of Court. 

And the said , doth hereby consent and i^ree, that 

this his submission shall or may be made an order or rule of her 
Majesty's Court of at Westminster, at the instance of the 

said , hb executors or administrators. 



Power to Examine the Parties. 

And the said doth hereby further consent and agree 

that the said arbitrators (and umpire) shall, for the purpose of 
enabling them (or him) to make the said award (or umpirage), be at 
liberty to go into parol, as well as written evidence ; and to examine 
the said parties in difference, (or any) or either of them, and such 
other witnesses as they or (or he) shall think proper on oath. 

Power to enlarge the Time, 

Or, on or before such other day, not beyond the day 

of , as the said arbitrators (or any two of them) shall, by 

writing under their hands, [to be indorsed on these presents], 6*001 
time to time appoint 



Clause to empower Arbitrators to proceed ex parte in event of 
Non-attendance. 

And it is also i^reed, that it shall be lawful for the said arbitrators, 
or any two of them, to proceed ex parte with the said arbitration, in 
case of the non-attendance of either of them the said parties hereto^ 
after days' previous notice in writing being given for that 

purpose, or left at nis last usual place of abode, or at the office of his 
fiolicitor for the time being. 



4. 



Securities* 
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Am) by the like conMot, I fiirtfaer order, that if die said arbitnUor 
shall find a faalaace dae from the said to tiie.«aid.' . 

or shall find a balance due from the said to the said {. ^ 

the arbitrator shall direct what securities shall be executed by 
the party or parties against whom the said balance shall be found, 
together with interest for the same, and that tba said Mfaitrstctt^shidl ' 
direct what deeds, papers, or writings, belonging to the said , 

or either of them, now in posseision of .the said » shaU ^'be 

delivered up to the said 






Clause making Order of Reference a Rule of Court. 

And by the like consent, I further order, that this my orddirtnay* 
be made a rule of this honourable Court, if the same Court shal^^so 
please, and that this reference shall not i^te by the death of efdier 
party. 



Clause authorizing detii>ery of Posted. 

And it IS also ordered, {if so agreed^) that the postea shall i^maiit 
in the hands of the associate, until the said arbitrators (or umpire) 
shall have made and published their (or his) award, imd then it shall 
be delivered to the party entitled to the same. 



Claube endbling Arbitrator to resetve points qf Law for the 
opinion of the Courts, with Power for the Court to refer back 
matters for the consideration of the Arbitrator. 

■ 

Ak1> further, that the said arbitrator shall be at liberty to reaeiTft 
any points of law for the opinion of the Court whereof the submission 
is made a rule, if he is requested to do so by either of the parties 
hereto, or their solicitors; and the said Court, if it should thmk St, 
is hereby empowered to refer back as often as the said -CQUit shall 
think proper to the said , all or any of the matters hereby 

referred, in order to the final end and adjustment of the said (iiapiit^qi 
and differences between the said parties* 
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Costs to abide Event 

And it is agreed by and between the parties hereto, that the costs 
of the cause of the reference, and the award shall abide the event of 
the said award. 

Clause empowering the Arbitrator to certify as a Judge at Nisi 
Prius* 

And further, it is agreed by the said parties, that the arbitrator 
{as the case may be) shall have the like power as a Judge has at 
nisi prius to certify that the action hereby referred was brought to 
try a right besides the mere right to recover damages for the said 
trespass and grievance as in the declaration set forth. 

Costs to be in the discretion of the Arbitrator. 

And it is agreed, that the costs of the cause of the reference and 
the award, shall be in the discretion of the said , to direct 

and determine what shall be done in respect thereto. 

Clause to enable the Court to refer back Matters for the Con-* 
sideration of the Arbitrator. 

And further, it is agreed by and between the parties hereto, that 
if the award of the said arbitrator to be appointed as hereinbefore 
mentioned should not be conclusive of the said matters in difference, 
that it shall be in the power of the Court whereof this submission 
shall be made a rule according to the provision hereinbefore recited, 
to send the said matters hereby referred, or any of them, back to the 
said arbitrator for his reconsideration, and his subsequent determi- 
nation or determinations shall be taken to be a part of the said 
award, and shall be conclusive upon the said parties, and it is also 
agreed between the said parties hereto, that the said Court shall 
have power to appoint such a time (with power to enlaige the same) 
for the reconsideration of the said matter or matters referred back to 
the said arbitrator as shall be deemed necessary, and that whether 
the time originally limited has or has not been enlarged, or has 
expired by efflux of time. 

A Clause in a Submission, agreeing that a general Award shall 
be conclusive upon the Parties, as to the matter of the Costs* 

And further, it is agreed between the said parties hereto, that the 
said arbitrator shall be at liberty to make his award generally in 
favor of one or other of the said parties, without reference to the 
particular issues which may have been joined between the said parties, 
and that such general finding shall be conclusive on the said partiesf, 
and as effectually decide all the said issues with respect to the costs, 
as though he the said arbitrator had decided upon each of the issues 
severally. 
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Blank /orm ofSubmisnon. 

Articles of agreement, &c. (supra, p,!, if the submission is by 
bond, then supra, p. 7, et infra). 

Whereas several disputes, &c. &c. (set out the matters, disputes, 
and differences, supra, p. 1. 3, 5, 6, 7, 11). 

Now these presents witness, and it is hereby, &c. &c. {set out the 
matters referred. The appointment of the arbitrator or arbitrators, 
supra, p. 1, 3, 6,) — if an umpire is appointed, or to be appointed, 
supra, p. 6, 15, 16. 

Provided always, &c. &c. (provision against the death of the 
arbitrator, or refusal to act, supra, p. 14). 

And the said do hereby, &c. (clause for the production of 

evidence, and the examination of the parties, supra, p. 1, 4, 16, and 
provision against affected declaration, p. 4). 

And that the said, &c. (to give days^ notice of meetings, 

supra, p. 2). 

And furUier, it is agreed between, &c. (clause directing stay of 
proceedings, supra, p. 4). 

And it is also agree(^ &c. (clause to empower the arbitrators to 
proceed ex parte, supra, p. 16). 

And if the arbitrators &c. (clause to enable the arbitrator 

to have the assistance of an accountant, supra, p. 15). 

And further, that the said arbitrator, (power to reserve points for 
the Court, supra, p. 17). 

And further, &c. (power for the arbitrator to certify, supra, p. 18, 
if the action was brought to try a right). 

It is agreed, &c. &c. (clause agreeing that a general award shall 
be conclusive as to the costs of the issues, supra, p. 19). 

And shall have power, &c. (clause enabling arbitrators to direct 
the action to be discontinued, supra, p. 3). 

And the said parties, &c. (clause binding parties to keep the 
award, supra, p. 3, and to enlarge the time, supra, p. 16). 

And in case one of the, &c. (clause providing against the death 
of either party, supra, p, 14). 

And that aU costs, &c. &c. (clause as to the costs of the arbitrator, 
supra, p. \2, 15, 18). 

And that for the further, &c. &c. (clause providing for submission 
being made a rule of Court, supra, p. 1, 5, 16, 17). 

And lastly, &c. &c. (clause agreeing that one shall bring no action 
against the arbitrator, or against each other. 

In witness, &c. 

If it should be necessary, insert a clause for the delivery of the 
postea, supra, p. 17, power to certify, supra, p. 18, &c, &g. 

b 2 
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FORMS FOR APPOINTMENTS, &c. BY ARBITRATORS. 

APFOiNTifEKT of Third Person as Arbitrator, . before entering on 
Arbitration. 

We the within named and do by this memorandum, 

under our hands, made before we enter or proceed on the arbitration 
within-mentioned, declare that we have nominated and appointed, 
and do hereby nominate and appoint, of , the 

third person or arbitrator, to whom, together with ourselves, all 
matters in difference between the said parties shall be referred, 
according to the tenor and effect of the within rule. Witness our 
hands, this day of , 18 • 

{Signatures.) 

Th£ l^e, of an Umpire, in case of Disagreement. 

We the within named and do, by virtue and in 

pursuance of the powers within eont^ned, and in us vested, hereby 
nominate and appoint of , to be umpire between 

us, in and concerning the matters in difference witnin referred. 
Witness our hands, &c. {as in the last.) 

• 

JuDQE 8 Order to revoke Arbitrator's Authority, under Stat. 3 1^ 4 
Wm. 4, c. 42, s. 39. 

{Upon reading the affidamts, (&c.) and hearing the 
attomies or agents on both sides, I order, that the said 
the plaintiff {or the defendant) in 

this cause, shall be at liberty to revoke and make void the power 
and authority of the arbitrator, (or umpire,) to make his award {or 
umpirage) in the reference herein. Dated the day , 

18 . 

{Judge^s name.) 



Appointment by Sole Arbitrator, for proceeding on Reference. 
In the Queen's Bench, &c. 



CA. plaintiff. 



Between-? and 

(^B. defendant 

1 appoint next, at o'clock in the noon 

precisely, {or, if several days are fixed, add, and the day of 
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following^ at the same hour,) at my chambers in , 

(or, wherever else the partiee are to attend^) for proceeding on this 
reference. Dated this dav of , 18 • 

To Messrs. and * andl arbitrator 

their respective attomies. / arouraror. 

The Uke^ of a Peremptory and Final Meeting^ and of the Arbi^ 
tratof's Intention to proceed Ex Parte. 

I appoint . , the day of instant, at 

o'clock in the . noon precisely, at my chambers, &c (as in 

lastf) peremptorily to proceed upon, and conclude this reference : ^ 
and 1 hereby give notice, that in case of the non-attendance of 
either party, I shall nevertheless proceed, and immediately make 
my award, according to the statute in that case made and provided^ 
Dated, &c. {as in last.) 

arbitrator. 



AoBBEMENT by the Parties^ to enlarge the Time for making 
Award. 

We the within named and do hereby give, grant 

and allow unto the within named arbitrators, further time for 
making their award, of and concerning the several matters within 
referred to them, until the day of next. In witness 

whereof, we have hereunto set our hands and seals, this day 

of ,18 . 

Witness, (Signatures.) 

Enlaboement of Time for making Award, by the Arbitrators. 

We the undernsigned arbitrators, by virtue of the power given to 
us for this purpose, do hereby extend and enlarge the time for 
makii^ our award, until the day of next ensuing ; 

on or before which day, our award in writing of and concerning the 
matters in difference within mentioned and referred, shall be made 
and published. In witness whereof, &c. (as in last.) 

Witness, {Signatures.) 

Summons to obtain such Enlargement, under StaU 3^4 Wm. 4» 
c. 42, s. 39, and Judges Order thereon. 

{Let the defendant's (or plaintiff's) attorney or agent 
attend me at my chambers, &c. to shew cause, why the 
time limited for the arbitrator (or arbitrators) making 
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his {or their) award in this cause, (or, between the parties in this 
cause,) should not be enlarged, until the day of 

next Dated, &c. 

{Judge^s name.) 

Rule of Court to enlarge the Time for making an Award. 

, the day of , in 

in the year of the reim of Queen Victoria. 

{Upon reading the nile maae in this cause on 
in term last past, it is ordered, that the term 

limited for the arbitrators to make their award in this 
cause, be enlarged {pr^ further enlarged) until the day of 

ne^t ensuing, inclusive. Upon the motion of 

By the Court 

Rule of Court by Content^ to enlarge Time for making Award. 

In the Queen's Bench, &c. 

Upon reading the rule made in this cause, on , and by 

consent of both parties, it is ordered, that the time limited for the 
arbitrators in the said rule named, making their award in this cause, 
be enlarged (or, further enlarged) until the day of 

pe^t ensuing, inclusive. Upon the motion of 

By the Court. 



RULES OF COURT, &c. 

Rule, making an Order of Reference, 8fo,, a Rule of Court. 

In the Common Pleas. 

{It is ordered, that an order made by Sir 
Knight, at his chambers in Rolls Gardens, bearing date 
the day of last past, be enterea and 

made a rule of this Court, wliich said order is in the words and figures 
following, to wit {Here set out the order verbatim.) 

Extension of Time by Court. 

{Upon reading the affidavit, (&c.) and hearing the 
attomies or agents on both sides, I do order, that the 
time limited, &c. {as in last.) 
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Affidavit of Due Execution of Arbitration Bond. 

la the Queen's Bench, &c 

of , maketh oath and saithi that he was present 

at the time of signing and sealing the bond or obligation hereunto 
annexed; and that of , therein mentioned, did 

^ duly sign, seal, and as his act and deed deUver, the said bond, in 
the presence of this deponent ; and that the name set and 

subscribed to the said bond, is of the proper handwriting of the 
said ; and that the name set and subscribed as 

the witness thereto, is of the proper handwriting of this deponent 
Sworn, &c. {Signature.) 



RuLB, /or making it a Rule of Court. 



( Upon reading the affidavit of and also the 

A. t;. B.< bond and condition thereof thereunder written, exe- 

(^cuted by the s^d ; the tenor of which said 

bond and condition is in the words and figures following, (that is to 
say :) Know all men, &c, {to the end of the bond, and condition :) 
l^w, upon reading the bond and conoition aforesaid, it is ordered, 
that the said bona, and the condition thereof and the submission 
between the said parties in the said condition mentioned, be, and 
the same is hereby made a rule of this Court, pursuant to the statute 
in such case made and provided. 

By the Court 



Affidavit to obtain a Rule, or Judge^s Order, for compelling 
Witness to attend before an Arbitrator, and produce certain Docu- 
ments, pursuant to 3 8^ 4f Wm. 4, c. 42, s. 40. 

In the Queen's Bench, &c. plaintiff, &c, 

, of , attorney for the above-named plaintiff, 

{or defendant,) maketh oath and saith, that by a rule, (or order,) &c, 
{reciting the order of submission to arbitration, if by rule of Court, 
order of a judge, or order of nisi prius, as in the beginning of an 
award, for which vide post; or, if the submission was by arbi- 
tration bonds, state that divers differences and disputes having 
arisen, &c.) : and that the said bonds did contain an agreement, that 
such submission should be made a rule of this honourable Court ; 
{and, if the time for making the award has been enlarged, it should 
be so stated:) And this deponent further saith, that the said arbi- 
trator having taken upon himself the burthen of the S£ud arbitrament, 
hath made an appointment for a meeting upon the said reference, 
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on the day of next, at o'clock in the evening 

of that day, a copy whereof is hereunto annexed, and is signed with 
the proper handwriting of the said arbitrator: And this deponent 
iurther saith, that is, and will be a material and necessary 

witness for the said (or ) touching the matters so 

referred as aforesaid, as he this deponent hath been informed, and 
verily believes : And this deponent hath also been informed, and 
verily believes, that the said now hath in his possession, 

custody, or power, an agreement in writing, (prt book, &c. describing 
the document required:) And this deponent further saith, that the 
said now resides at , in the county of , 

{stating his place of residence ; oTj if not known^ some fact to satisfy 
the judge that he cannot be found:) And this deponent further siuth, 
that it is and will be material and necessary that the said 
should attend, and be examined by, and give evidence before the 
said arbitrator, touching the matters so referred as aforesaid, and 
should produce in evidence the said document to and before the 
said arbitrator, on the said day of next; and that 

the said {or ) cannot safely proceed on the said 

arbitration, without the evidence of the said and the 

production and reading of the said document, to and before the said 
arbitrator. 
Sworn, &c. 

Jux>o$:'s Order thereupon^ for Attendance of Witness^ toith the 
Documents required. 

{Upon reading the affidavit^ (&c.) and the paper 
writing thereunto annexed, I do order, and command 
, now residing at , in the county 

of , {or^ who at present cannot be found,) to attend 

before the arbitrator, to whom the matters in difference 

in this cause {or between the parties in this cause) stand referred^ 
on next, at o clock in the noon of that 

day, at ; and that the said do then and there submit 

to be duly sworn and examined upon his oath, by and before the 
said arbitrator, as a witness on behalf of the plaintiff, {or defendant,) 
touching the matters of the said reference ; and do also then and 
there duly answer such lawful questions as shall then and there be 
put to him, as such witness : And I do further order, and command 
the said , at the time and place aforesaid, to take with him^ 

and produce and give in evidence to and before the said arbitrator, 
a certain agreement in writing, {or book, &c. describing the document 
required,) m pursuance of the statute in that case made and pro- 
vided ; and that the said fail not in the premises, upon pain 
of his being deemed to have been guilty of a contempt of the said 
court. Pated, &c. .* 

{Judge^s name.) 
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Jurat of fFitnesses sworn in Court, or before a Judge, to be 
examined before Arbttratore. 

In the Queen's Bench, &c. plaintifi^ &c. 

of ' , 
of , (&c.) 

On the dav of 9 IB , the above witnesses were 

severally sworn in Cfourt, {or, before me, at my chambers in RoUs^ 
Garden,) to give evidence before the arbitrators, (or umpire,) to 
whom this cause stands referred. 

By the Court: {or, if sworn before 
{Signatures.) a judge, the judged name.) 



Oath to be administered by Arbitrator to a Witness, pursuant to 
Stat. 3^4 Wm. 4, c. 42, s. 41. 

You shall true answer make, to all such questions as shall.be 
asked of you, by or before me, touching or relating to matters in 
difference referred to my award, {or, to the award of myself and 
,) without favour or affection to either party ; and therein 
you shall speak the truth, the whole truth, and nothing but the 
truth. So help you God. 



FORMS OF AWARDS. 

The observations contained in note (a), page 1, of the Forms, equally 
apply in this place. For to draw a Form to meet every phase of a 
case which might present itself, would only be unnecessarily swelling 
the bulk of tne Dook, and by consequence adding greatly to its 
expense, and therefore, as in the case of the Submissions, only a few, 
and such as the Author deemed were necessary. Forms have been 
inserted, more perhaps as a guide as to the form of the matter, 
except in the case of the usual provisions than as intending them to 
be aaopted verbatim ; by consulting the text of the work, it will be 
found that the results of the various cases have been giVen, and 
which together with the Forms collected, will be sufficient for any 
particular use, seeing that works upon Conveyancers' Forms are to be 
found upon the shelves of all practising barristers, and which will, 
with slight variations, furnish recitals upon almost every heading of 
]aw,^]%tod serve all purposes of use. 
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Recital. Commencement of an Award by one Arbitrator upon a 
simple agreement. 

Whereas divers differences and disputes having arisen, and been 
depending between A. of and B. of , ihey the said 

A. and B. in order to put a final end to the said differences and 
disputes, did by their agreement in writing, bearing date the 
day of IB, refer the same to the award, order, and 

determination of me the said [arbitrator] ; I the said [arbitrator], 
the arbitrator aforesaid, having taken upon me the charge of the 
said award and arbitrament ; and having been attended by the said 
parties and their respective attornies, and having heard and con- 
sidered the allegations and evidence of both the said parties and 
their witnesses, concerning the premises, do thereupon make this my 
awaixl in writing concerning the same) in manner and form foUovring, 
that is to say ; I do award, &c. &c. 



Recital. Award of two Arbitrators upon an agreement between 
A. and B. and C, wherein C, was surety for a part of a certain 
sum, wherein it was agreed that the submission should be made a rule 
of Court, §*c. 

To all whom these presents shall come, we (set out the names and 
descriptions of the arbitrators,) send greeting. Whereas by an 
^reement in writing, bearing date the day of 18 , 

made between A. of the one part, and B. and C. of the other part, 
the said A. and B. did submit all and all manner of actions, causes of 
action, suits, differences, and disputes, which were pending, and had 
arisen between them to the final end, arbitrament, and determina- 
tion of us the said arbitrators, indifferently chosen as well on the 
part and behalf of the said A. as of the said B. and C, so as we the 
said arbitrators did make and publish our award in writing on or 
before the day of 18 , the day of the date of 

these presents ; and the said parties did thereby also consent and 
agree that the said submission or agreement should be made a rule 
01 her Maies^'s Court of Queen's Bench at Westminster, which was 
accordingly done. We the said (arbitrators,) do hereby make and 
publish this our award in writing, in manner following ; that is to 
say ; First, we do find and award^ that there is justly due and owinff 
from the said B. to the said A. the sum of , of which said 

sum, we find that the said C. has become, or made himself liable for 
the payment of part of the said sum of , which we find 

to be a just and fair debt : We therefore order and award the said 
C. to pay the said sum of to the said A., or to his attorney 

lawfully authorized to receive the same, on the day of ^ 
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next ensuing the date of thiB our award, at , between the 

hours of and of the clock in the forenoon of that day : 

And as to the sum of , being the residue and remainder of 

the said sum of « (after deducting the said sum of 

so awarded to be paid by the said C, as aforesaid,) We order and 
award the same to be paid by the said B. to the said A., or to him 
whom be shall duly authorize to receive the same, at the time and 
in manner following ; that is to say : (specify the times and^opor- 
tions.) And for the better securing the payment of the said sum 
of y so by us awarded to be due from the said B., and to be 

paid by him, at the time and times, and in manner aforesaid, to him 
the said A«, JFe do hereby award, order, and direct, that within one 
week from the day of the date of this our award, or so soon after as 
the same ahaU be demanded, the said B. shall duly seal and execute 
unto him the said A«, a warrant of attorney, to confess a judgment 
against him the said B., in her Majesty's Court of Queen's Bench 
at Westminster, as of this present Term, for the said sum of , 

so by us awarded as aforesaid, to be paid by the said B. to the said 
A., but with stay of execution, as to all the respective sums of 
(the different instalments^ (by a defeazance, to be indorsed on 
such warrant of attorney,) until the same shall have become payable 
respectively, at the several times hereinbefore appointed for the pay- 
ment thereof in and by this our award, according to the true meaning 
hereof. And in case the said B. should refuse, or neglect to execute 
the said warrant of attorney as aforesaid, We then oraer and award 
that the said instalments shall immediately become due and payable, 
and it shall be lawfrd for the said , after such refusal, to demand 
the whole of the said sum of from the said B., and to pro- 

ceed for the recoveiy thereof; in such manner as if we had in the 
first instance ordered the same to be paid all at once, and not by 
instalments, as before mentioned, according to the true meaning 
hereof. And we do hereby further award and declare that a certain 
agreement in writing bearing date, &c. &c., and made between the 
said A. of the one part, and the said B. of the other part, touching 
the sale by the said A- to the said B. of a certain house and lan£ 
situate, &c. &c., be rescinded, and that such house and lands are 
and shall continue to be the property of the said A. any agreement to 
the contrary notwithstanding. Ana we do order and direct that the 
said ^reement be deliverea up by the said A. to the said B. to be 
cancelled, or that a proper release be given for the same in case it 
should appear that the said agreement has been lost or mislaid. And 
we do furtner hereby award and declare, that a certain annuity of 
per annum granted by the said B. to the said A. during the life of 
the said B. by a certain indenture, &c., shall stand established ; and 
the said A., be entitled regularly to receive the same, according 
to the tenor of the said indenture. And we do further award and 
direct, that on payment of the before mentioned sum of on 
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the day of next, by the said C. to the said A., the said A. 

shall give to the said C. a proper release and discharge for the same* 



Recital. Award of one Arbitrator after a verdict of Ejectment in 
favor of the plaintiff respecting his demand of mesne profits, and the 
value of a Windmill^ removed after verdict but before the delivery 
of possession to the sheriff, with power to enlarge the time for making 
the award. 

To ally &C. Whereas A. of the parish of in the county 

of 9 and B. in the parish of in the county of , 

made and executed a certain agreement in uniting, bearing date, 
&c« &c«9 whereby after reciting that im action of ^ectment was tried 
at the summer assizes, 18 \ at j in the saia county of , 

wherein John Doe, on the several demises of the said A., and others, 
was the plaintiff, and the said B. was defendant ; And that upon the 
trial of the said action, a verdict was given for the plaintiff and 
judgment entered up thereupon, and possession delivered to the 
said A. by the sheriff of the said county of , in execution of 

a writ of possession ; And that the said A. had called upon the said 
B. for the payment of six years mesne profits of the lands and tene- 
ments recovered in the said action ; and also for the value of the 
windmill, which was, as was alleged by the sdd A., taken down 
after the verdict was given, and before the possession was delivered 
by the sheriff as aforesaid; And that diTOrences had arisen and 
were depending between the said A. and the said B. as to the sud 
mesne profits and windmill ; And that the said parties had agreed 
to refer the same to the awajd, judgment, and determination of me 
the said [arbitrator], indifferently chosen by and between the said 
parties, to award, arbitrate, and determine concerning the same. 
So as the award of me the said [arbitrator], should be made and set 
down in writing under my hand, ready to be delivered to the said 
parties in difference, or such of them as should require the same, on 
or before the first day of then next ensuing; or on or 

before such further day, to which I, the said , should think 

proper to enlarge the time for making my award, not exceeding the 
first day of then next ; And whereas before the said first 

day of I the said did, in pursuance of the said 

power, enlarge the time for making this my award until the 
day of this present month of . Now know ye. That I 

the said , having taken upon myself the burthen of the said 

reference, and having heard and duly considered the allegations of 
the said parties respectively; and not having been requested to 
examine any witnesses on behalf of either of the said pardes, do 
make and publish this my award in writing, of and concerning the 
matters to me referred, in manner following ; that 19 to say ; 1 do 
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iGiwaid and adjudge that the said B. shall and do forthwith pay to 
the said A. the sum of : And that the same be received by 

the said A. in AilI satisfaction and discharge of and for all the said 
matters in difference to me referred, as aforesaid. In witness, &c. 

Award of Ikoo Arbitrators, under an Agreement to refer, hy A. 
and B; Copartnersr^that each should give the other a General 
Release, that the Business should be the Property of One of the said 
Parties, and that the Debts of the said Copartnership should be got in 
and divided. 

Whereas divers differences, &c. &c. And whereas for the pur- 
pose of settling, &c. &c., so as, &c. &c., we the said arbitrators, 
&C. &€., do by these presents order and award that the said A. shall 
and do, on the day of now next, between the 

hours of ten and twelve in the forenoon of the same day, and at or 
in the dwellinfi;^house of, &c., pay or cause to be paid, the sum 
of £ of lawful money of Great Britain, unto the said B., his 

executors or administrators, or to such person or persons as he or 
they, by any note or writing under his or their hand or hands, shall 
appoint to receive the same ; such note or writing to be, previously 
to such payment, produced and shewn to the said A., and to be, 
immediately after such payment, delivered to him. And we do 
also award and order, tnat the said A. shall, at his own expense, 
prepare, and in due form of law execute, in the presence of two or 
more credible witnesses, who shall thereimto subscribe their names, 
as witnesses attesting the execution of the same, a release to the 
said B., his beira, executora, administrator, and assigns, of all, and 
all manner of actions, cause of actions, differences, claims, and 
demands whatsoever, which be the said A, at the date and execu- 
tion of the said agreement, had, or might, or could have had, against 
the said B. for or on account of all or any of the matters and tnings 
thereby submitted to our award and arbitration as aforesaid : And 
the said release being so executed, attested, and subscribed as afore- 
said, he the said A. ^all give and deliver, or cause to be given and 
delivered, the same unto me said B., his executors or administrators^ 
on the day, and at the time and place aforesaid. And we do award, and 
order, that all the implements, utensils, and materials belonging to 
the said A. and B. as copartners in the manufactory which they now 
carry on at aforesaid, shall from henceforth be and become 

the sole property of the said A., and be held and enjoyed by him as 
sudi, exclusive of the said B. And lasdy, we do awud and order, 
that all debts, sum and sums of money, now due and owing to the 
said A. and B., as such copartners as aforesaid, and which are still 
remaining unpaid and unsatisfied, shall be got in, collected as soon 
as conveniently may be after the date of these presents: And, that 
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after deducting the costs and expenses attending the collecting and 
getting in the said debts, the money to arise from thence, shall, as 
to one moiety thereof, belong and be paid to the said A., his execu- 
tors, administrators, or assigns ; and the other moiety thereof to the 
said B., his executors, administrators, or assigns. In witness, &c. 



Award, that a Partnership be dissolved, and that A. shall receive 
and pay aU Debts and Demands upon the Firm^ and use the Name 
of his late Copartner^ and indemnify him for such Use^ and pay him 
a certain Sum of Money , in respect of his Share of the said Copart- 
nerships Property and Effects, 

Firstly, I do award, order, and adjudge, that the said partnership 
shall be deemed and taken to have ended and been determined on 
and from the day of 18 . Secondly, that the 

said A., his executors or administrators, shall and may demand, 
have, and receive to his or their own use, without the interference 
of the said B., all debts due and owing to the said copartnership, 
from any person whomsoever : And shall and may use the name of 
the said B., in any action or suit to be commencecl for the recovery 
of any such debt or demand. Thirdly, that the said A., his execu- 
tors or administrators, shall and do bear, pay, and discharge all 
debts, demands, and claims whatsoever, due or owing by the said 
copartnership, or the said B., in respect thereof: And shall and do 
indemnify and keep harmless the said B. from and against all such 
debts, demands, and claims; and from and against any loss or 
damage that may be incurred or sustained by the said B., by reason 
of his name bein^ used in any such action or suit, so to be com- 
menced as aforesaid, in pursuance of the authority hereby ffiven to 
the said A., his executors and administrators. Fourthly, that the 
said B. shall and do, at any time or times, upon the request of the 
said A., his executors or administrators, deliver up to the said A., 
fais executors or administrators, all and every the books, papers, and 
writings which may be in the power or possession of him the said 
B., or in the custoay or possession of any other person for him the 
said B., in any wise relating to or concerning the business of the 
said copartnership. Fifthly, that the said A. shall and do, on the 

day of next, at the honse of the said B., at 

aforesaid, pay unto the said B., his executors or administrators, the 
sum of pounds: And that the said B. shall accept and 

receive the same sum, in full satisfaction and discharge of all de- 
mands against the said A., until the day of the date of the said 
submission. 
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Award by Three Arbitratort, on a Submission of Breaches of 
Husbandry Covenants, that the Lessee shall pay the Lessor a certain 
Sum for Damage, which the Arbitrators find to have been occasioned 
by the Lessee's having farmed contrary to the Covenant contained in 
his Lease: such Sum to be accepted by the Lessor as a full Compen-- 
sation : the Costs of the Reference to be paid by the Lessee : the 
Lessee, during the Remainder of the Term, to farm according to the 
Course of Husbandry mentioned in a Schedule / and the Lessee, 
at his oum Expense, to enter into a Deed of Covenant with the 
Lessor, to farm accordingly. 

To all to whom, &c. we . Whereas by indenture of 

lease, bearing date on or about the day of > 18 , 

and expressed to be made between A., esquire, of the one part ; 
and B.y of , in the said county of , fanner, of the 

other part; the said A. did demise and let unto the said B., his 
executors and administrators, A certain messuage, called, && (Re- 
cite particularly the covenant as to the course of husbandry upon the 
lease). And whereas the said B. did not farm or cultivate the said 
arable lands, part of the said farm, according to the course pre-- 
scribed by the said recited covenant, the said A having, as he 
the said ti. alleged, agreed to dispense with the said covenant, and 
to permit the said B. to farm the said lands in such a course of hus- 
bandry as he now uses. And whereas the said A. denies having 
given the permission to depart from the said condition as to the 
course of husbandry to be pursued, as is alleged ; also allegeth that 
the said B. has done, or omitted to do, divers acts, matters, and 
things, contrary to and in breach of the other covenants, conditions, 
and agreements contained in the said indenture of lease, whereby 
the lands so demised to him as aforesaid had sustained great damage 
and injurv: And in consequence of such breaches, or alleged 
breaches, oy the said B., of such covenants as aforesaid, the said A. 
has threatened to commence an action of ejectment against the said 
B. for the recovery of the possession of the said premises. And 
whereas, in order to prevent such action as aforesaid, the said B. 
proposed to the said A., and the said A. consented and agreed, that 
It should be referred to us, or any two of us, to settle and determine 
by our award, whether any, and what damage had been occasioned 
to the said farm and hereditaments comprised in the said lease, 
in consequence or by reason of the said B. having at anv time 
or times, since the day of , {date of lease) rarmed, 

or otherwise managed the same, contrary to the covenant herein- 
before particularly set forth, or by reason or in consequence of the 
said B., having since the time aforesaid, committed any breach 
or breaches in, or otherwise acted contrary to any other of the cove- 
nants, clauses, conditions, and agreements, in the said indenture 



of lease* contaSaed: Aad ako to settle wod detenntiie bjrotir wd 
award, what sum or sums (if anr) should be paid by the said B. to 
the said A., as a compensation for such damages, and in what man- 
ner, and at what time aad place the same should be paid : And 
also to direct by our said award, in what order, course, and manner 
the said premises should be farmed, managed, and carried on during 
the remainder of the said term of twenty-one yeais; And wfaeCher 
any> and what agreements^ or other assuraoceis, shoiUd be made 
or executed by the said A. and fi., or either of tliyem. And it was 
agreed that all costs, charges, and expenses of and attending or 
i^eidental to the said arbitraticm and award, should be borne and 
p^d hj the said B. and A. jointly, or by either of them separately, 
alk^p, or any two of us, should by our said award direct -We the 
st^ [tkrge arbiirators], arbitrator, as aforesaid having, &c &c., do 
nil^ke our award of and concerning the premises, in manner fol- 
lofving; that is to say. First, We do award, order, adjudge, and 
dc^teniiine» that the said B., his executors, administrators, or assigns, 
shall p^y to the said A« the sum of pounds of lawful money 

of Great Britain, as a full compensation and recompense for the 
dftfoace which we find and determine to have been occasioned to the 
said- wnn and hereditaments^ in consequence and by reason of 
tha.«i|^d p. l\avipg> since the day of . , fiurmed, or 

otherwise mjinag^d the saQie> cpntrary to the said .four years' course 
of husbandly ; anct in consequence and by reason of the breaches 
by the said B. of the covenants and agreements in the said le^se 
contafaiedfr ' ' A^^ we ' do ftirther Award, ordek*, adjudge, and deter- 
mine,' that tild'said sum <jf . • - pounds, shdl be accepted and 
taken by the said A., as a full compensation Bsai recompense for 
such damage accordingly. And we do also award, order, adjudge, 
and 'determine, that me costs and charges attending or incident 
to the said reference, arbitration, and award (which we do tax and 
assess at the sum of jpbunds in the whole), shall be paid by 

the said B. : And that the said sum of hundred and 

pounds^ the amount of such damages as aforesaid, and the 'Sum 
of ' ■ pounds, the amount of such costs, charges, and expenses 

s» Afbt^esaid, cball be paid b^ him the said 6. to the said A., in 
the pniportioiis, and at the times, &c. &c. And we do also award, 
orcter, aSJudge, and determine, that the said IS, shafl henceforth^ fbr 
and dlBiiiH^ 3l the Bemalnder of the said termof IWehty-^ef Jyre'afSi ' 
so granted to him by the said indenture of lease as aforesaid, farm, 
cultivate, and manage the said lands and hei^editc^ment;^, as well pa^ 
tu#^%»wibi^, nii-the manner, according to ^e course, ttnd ^ilh toe^ 
siM^ibft'^^ okeratioh of cfop&r particularly mentioned, expressed,' 
and de'tljtfed ih the sdiednle for that pitrpose prepared arid settle 
by^os. ayd hereunto annexed, and which said schedule shall be 
tAt^eh Kiiir be considered as part of this our award. In witness 
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wbereof we have hereanto subscribed our hands and affixed our 
seals, on the day of » in the year 18 . 

The schedule to which the above written award refexs. 



Bbcital. Commeneemeni of an Award under a Rule of the Court 
of Qmeen*s Bench. — Reference to Two Arbitrators, with Power to 
appoint an Umpire. 

To all to whom these presents shall come. We, , of, &c., 

send greeting. Whereas by a rule of her Majesty's Court of Queen's 
Bench, at Westminster, made on next after , in 

the year of the reign of Queen Victoria, in a cause then 

depending in the said Court, wherein A. was plaintiff, and B. was 
defendant ; after reciting as therein was recited. It was ordered, upon 
hearing counsel for the plaintiff and the defendant, that all matters in 
difference between the said parties should be referred to the award, 
order, arbitrament, final end, and determination of us \the arbitrators'], 
and of such third person as we should, by memorandum under our 
hands, to be indorsed on the said rule, before we proceeded on the 
said arbitration, nominate and appoint, or of any two of us ; so as we 
the said arbitrators, or any two ox us c^ould make, &c, &c. 

Commeneement of an Award under an Order of Nisi Prhts, 
whereby a Cause, and all Matters in Difference between the Partiee, 
were referred to one Arbitrator. 

To all whom, &c. Whsbras at the sitting at nisi prius, holden at 
, in the county of Middlesex, on the day of 

18 , before the Bupt Honourable Thomas Lord Denman, Lord 
Chief Justice of our Lady the Queen, assigned to hold pleas before 
the Queen herself, a cause came on to He tried, wherein A. was 
plaintiff, and B. defendant ; a certain order of nisi prius was then 
and there made ; whereby It was ordered by the Court, by consent 
that the said cause, and all other matters in difference between the 
parties should be referred to the award, arbitrament, and determina- 
tion of me [arbitrator'] ; so as I should make and publish, &c., &c. 



Recital. Award under an Order of Nisi Prius, at the Assixes. 
A Ferdict was directed to be entered for the Plaintiff, subject to be 
altered or vacated, according to the discretion of the Arbitrator. 

To all to whom these presents shall come, I, [arbitrator]^ of the 
Inner Temple, barrister at law, send greeting. Whereas a certain 
action at Iaw» depending in her Majesty's Court of Common ¥\Mm, 
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wherein , was the plaintiff, and , the younger^ and 

> were the defendants, came on to be tried at the assizes 
holden at , in and for the county of , on 

the day of in the year of the reign 

of her present Majesty Queen Victoria, before the (a) 
Justices of oiur said Lady the Queen, appointed to take the assizes 
for the said county of , according to the form of the statute 

in that case made and provided ; It w(u ordered by the said justices, 
in open Court, by ana with the consent of the said parties, that a 
verdict should be entered for the plaintiff, damages pounds, 

costs forty shillings ; but that sucn verdict should be subject to the 
award and arbitrament of me the said , to whom it was 

thereby referred to settle all matters in difference between the said 
parties, and to order and determine what I the said arbitrator should 
think fit to be done by either of them, respecting the matters in 
dispute : Now, &c. 

Recital of Reference by a Judge^s Order ^ in an Award. 

To all to whom these presents shall come, I, of* , 

in the county of , barrister at law, send greeting. Whereas 

an action was lately commenced in her Majesty's Court of Common 
Pleas, by A. against B. : And it was on the day 

of now last past, by the Right Honourable Sir Nicholas 

Conyngham Tindal, knight, Lord Chief Justice (&) of the said Court, 
upon hearing the attomies on both sides, and by their consent. 
Ordered^ that all matters in difference between the parties should be 
referred to the award, arbitrament, and determination of me the said 
, pursuant to the terms and conditions of a certain agree- 
ment, executed between the parties, and set forth in the said order, 
and which is as follows : 



Award by an Umpires under an Order by the Lord Chancellor, 
whereby a Chancery Cause was referred to the Solicitors for the 
Parties, who, in case of Difference, were to choose an Umpire ; that 
the Balance due to the Defendant was £ : and £ having been 
paid him by the Plaintiff, since the Order of Reference, tliat the 
Balance now is £ 

To all to whom these presents shall come, I of , 

barrister at law, send greeting. Whereas by a certain order, made 

(a) If one of the Chief Justices be associated with a puisne Judge, the Chief 
Justice is styled, the Riffht Honourable; the puisne Judge, the Honourable, 
reciting after the name of each the Courts to which they respectively belong. 

(fi) If one of the puisne Judges, say, the Honourable Sir, kc^ Knight, one of 
her Majesty's Justices of the said Court. 
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by the Lord High Chancellor of Great Britain, on the day 

of , in the year of the reign of her present Majesty 

Queen Victoria, in a certain suit then depending in the High Court 
of Chancery, wherein A. was the plaintiff and B. was the defendant, 
it was, by the consent of the said parties. Ordered^ among other 
things, that all accounts should be settled between the said plaintiff 
and defendant, and the balance paid to the defendant immediately 
on such settlement, including the balance on a certain note of hand, 
and also the wages of the said defendant : and that the accounts 
between the said parties should be referred to , solicitor for the 

said plaintiff, and solicitor for the said defendant, who, in case of 
differing, were to choose a third person. And whereas the said 
and did differ as to the said settlement of the said accounts ; and 

did in consequence thereof choose and appoint me the said to 

settle the same. And I the said , having taken upon myself the 
settlement of the said accounts, and having heard and duly considered 
the allegations, vouchers, and proofs of the said parties, have settled 
the said accounts: And do hereby award, adjudge, and declare the 
balance due from the said plaintiff to the said defendant, upon such 
settlement, including the balance on the said note of hand, and the 
said defendant's wages, to be the sum of . And it having 

been admitted before me, by the said solicitors of the said parties, 
that the sum of has been paid by the said plaintiff to the 

said defendant, between the date of the said order and of this my 
award, as part of and towards the sum of money that might be 
found due on such settlement ; I do further declare, that the sum 
now remaining due, to be paid by the said plaintiff to the said 
defendant, as the balance of tne said accounts. In witness, &c. 



Recital. Commencement of an Award, made under an Order of 
the Court of Chancery, to refer a Suit and an Action at Law, 
%c. %c. 

Whereas, by an order made by his honour the Vice-chancellor, 
on the day of , in the year of the 

reign of her Majesty Queen Victoria, a.d. 18 , in a certain cause, 
wherein A. B. C. D, and E. were plaintiffs; and F. and others 
were defendants, it was, by the consent of the said plaintiffs and the 
said defendant F., (among other things) ordered, that a certain 
injunction, granted in the said cause, should be continued until the 
further order of the said Court ; and, by the like consent, it was 
ordered that all matters in difference in the said suit between the plain* 
tiffs and the said defendant, F., as well as a certain action of eject- 
ment for recovering possession of the said premises in the said 
defendant's occupation, and the claim of the said plaintiffs for mesne 
profits, should be referred to the award, arbitrament, and determi- 

c 2 



Mtioa of me {the orftt/^aiar) of the Middle Temple, esqairej bar- 
nster at law» so as I should xnake my award, &c. (Sei out the con- 
ditiani in the eubmuinoH)^ 

* 
1 

AwABD that the Mortgagor do pag the Mortgagee a certain sum, 
together with the costs and charges incurred bg his nonHredemption^ 
and that the Mortgagee do tfsereupon. reconveg the hereditamerUs 
mortgaged^ and release all Actions^ S^c. %c. depending between the 
parties* 



We the said arbitrators do award and direct that the said A., his 
heirs, executors, or administrators shall pay unto the ssud B., his 
executors, administrators, or assigns, the sum of on the 

day of at, &c« &&, in mil of all his demands, down to 

the day of , being the day of the date of the said 

submission or agreement to refer, not only on account of all prin- 
cipal monies and interest due to him for or in respect of certain 
indentures of mortgage bearing date, &c. &c. {set out dates and 
parties) but also in satis&ction and discharge of and for all costs, 
charges, and expenses whatsoever that have accrued or happened to 
or unto him the said B., touching or concerning any such mortgages, 
securities, actions, or other matter, or thing whatsoever, at any time 
before the said day of now last past, depending 

between the said A. and B. And we do hereby further awiml, 
order, and declare, that on payment of the said sum of by 

the sfdd A. to the said B., his executors, administrators, or assigns, 
on the day, and at the time and place aforesaid, he the said B. shall, 
at the expense of the said A., his executors, administratoiiB, or 
assigns, not only seal and deliver unto the said ^.9 his executors, 
administrators, or assigns, a good and effectual deed of assignment, 
of all those leasehold messuages, tenements, and hereditaments com- 
prised in the said deeds, or to any other person or persons whom he 
may appoint, but also shall and do, on the day ana at the time and 
tdace amfesaid, deliver, or cause to be delivered unto the satd A., 
his ezecut(»^ administrators, or assigns, all deeds, evidences, and 
writings whatsoever in his custody, or possession, or in the custody, 
power, or possession of any other person or persons for or in his 
behalf, which relate to or are of or concerning the said mortgaged 
premises, or any part or parcel thereof. A^^d we the said (jarbitra^ 
tors) do hereby further order and award, That the said A, his 
executors, admmistrators, or assigns, shall be let into the quiet and 
peaceable possession of aU and singular the said premises hereby 
aw^ed to be assigned by the said B. tb the said A., his heirs, 
ex^putors, administrators, or assigns, as aforesaid, on the 
day of 18 • And further, we do direct and award that 

the. said A. shall. p^y to the said B. all such costs, charges, and 
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expenses which the naid B. shall have been put to in consequence 
<if the non-redemption of the said mortgaged premises where the 
said costs be accrued by any action or suit, or otherwise, and also 
of the costs and charges of tnis award which are hereby assessed at 

• And that he the said B. upon receivinff the said sum 
of , together with the costs and charges of the said actions 

or suits and expenses to be taxed by the proper officers, and also the 
said sum of the expenses of this award, shall execute unto the 

said A., his heirs, executors, and administrators, a good and sufficient 
release of all actions, causes of actions, suits, and differences what- 
soever, both at law or in equity, or otherwise howsoever, which he the 
said B. had or hath for or in respect of the said mortgaged property, 
or any other matter or thing whatsoever from the beginning of time 
to the day of the date of the said agreement of reference. 

AwABD of a Matter to be done by an intended Lessee in accordance 
with a Plan drawn upon an Award. 

jReeitah, — ^I do award that the said A. shall, on or before the secon4 
day of March now next ensuing, at his own expense, erect and make 
a sufficient fence of paling, or wall^ but not exceeding the height d 
six feet, from that comer of his garden which is marked with the 
letter x on the plan drawn on this my award, across the yard, now 
in .the occupation of the said B., to that comer of the stable, in the 
occupation of the said A. which is marked with the letter « on the 
said plan, according to a line drawn in red ink on the said plal^ 
whereby a part of the said yard will be taken off, and laid to 
the premises in the occupation of the said A. : And that the said 
A., his executors, administrators, or assigns, do maintain and repair 
such fence or wall during the term of the lease hereinafter mentioned, 
and any further term wmch may be granted in pursuance thereof 



, AwABD that a Solicitor has a Lien upon his Client* s Papers^ and 
that on the payment o/£ the said Papers be delivered up^ and 

thai, the Solicitor shall aocept it inftUl Satisfaction. 

. I do award and declare, that the said A. has a lien upon aQ deeds, 
papers, and writings in the custody or possession of him the said A. 
belonging or relating to the affairs of the said B. for the payment bf 
the sum of £ ; and I do order and direct that the said fit. shkll 

On the day of pay the sdd sum of £ * to th6 

^d A. his executors and admmistratons, or to such person or 
persons asiie or they shall by note in writing appohitto receive the 
same, such note or writing to be, previously to such pklym'ent, pro- 
duced and shown to the said K. and immediately af^r sucj^ payment 
to be delivered to him the ' said &, together ' With ^^ such deeds. 
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books, papers, and writings which he the said A., or any other 
person in his behalf, hath of or belonging to the said B., or of or 
appertaining to the affairs of the said B., in his character of solicitor 
to the said B. And I do further award and order, that the said A. 
shall accept of, and receive from the said B. the said sqm of £ , 
in full satisfaction of the said lien, and of all other demands whatso- 
ever. In witness whereof, &c. 



Clause concerning a Right of Way^ directing the Verdict entered 
for the Plaintiff to be vacated and entered for the Defendant^ and 
that the Defendant had a Right of Way over the Plaintiff^s LandSg 
§c. 

I do award and direct that the verdict entered for the plaintiff in 
the said cause be vacated and entered for the defendant ; and that 
the defendant, his family, servants, tenants, and all other persons 
whomsoever, proceeding upon the business of, or for the purposes of 
the said B., or his said tenants, have a right to pass over the close 
or parcel of land, and along the way, the right to which was the 
subject of the said action of trespass, in order to the full and suffi- 
cient enjoyment of the said piece or parcel of land lying beyond the 
said close, and of the buildings and tenements erected thereon ; and 
that the said way is not only a footway, but also a carriage and bridle 
way ; and to the enjoyment thereof the said B. hath a right in respect 
of the possession of the land and tenements assigned; and, further, 1 do 
direct and award that he, the said B., together with his tenants and 
servants, and all other persons proceeding upon his business, shall 
have free use of the same, without the let or hindrance of the 
said A. 



Award, where a Cause was, by the order of Courts referred bach 
for the Reconsideration of the Arbitrator, after he had made an 
Awards the Defendant going again before the Arbitrator by Consent. 

And Whebeas, after the making and publishing of my said award, 
and after the time thereby limited for the payment of the money 
thereby awarded to be paid by the said defendant to the said plaintiff, 
it was, by a certain other rule of the said Court of Queen's Bench, 
made on the now last past. Ordered, that the defendant, 

upon notice of that rule to be given to him, should upon 
show cause why a writ of attachment should not issue against him 
for his contempt in not paying the sum of and , pur- 

suant to a certain rule ana allocatur therein mentioned, and to my 
said award* Aiid Whereas, by a certain other rule of the said Court 
of Queen's Bench, made on , now last past. It was ordered^ 
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that the said rule be enlarged until the last day but two of the then 
Term^ the defendant thereby consenting to go before the 
same arbitrator^ who was to reconsider the amount of tne damages ; 
so as the sum then awarded should be invested in Excheauer bills^ 
and deposited in the Bank of England within a week tnen next 
ensuing, in the names of : and that the same should be 

paid out (either in the whole or such part as should be awarded), 
upon such award being made, to . And Whereas, by a 

certain other rule of me said Court of Queen's Bench, made on 
, now last past. It was ordered^ that the rule made in the 
said cause on , should be further enlai^ed until the first 

day of the then next Term : and that I the said arbitrator 

should have until to make my award: and that the costs of 

the further reference and award should be in my discretion. Now, 
know-ye, that I, the said arbitrator, having reconsidered the amount 
of the damages, in pursuance of the said rule for that purpose made, 
and having neard and duly considered the allegations, proofs, and 
witnesses of the said parties relating thereto, do hereby declare, that 
I see no reason to alter the amount of the damages : and I do, there- 
fore, hereby confirm my said former award. And I do order and 
direct the several Exchequer bills, and other securities wherein the 
money was invested, in pursuance of the said rule in that behalf, to 
be forthwith delivered over to the attomies for the said plaintiff. And 
I do further award, order, and direct, that the said defendant shall 
and do pay to Messrs. , the attomies for the said plaintiff, 

on behalf and for the use of the said plaintiff, within one week next 
aftier notice in writing for that purpose given to the said defendant, 
or left at his usual place of abode, or at the ofiice of his attorney, 
Mr. , the costs and expenses of this second reference, and 

of stamping and writing this my further award; such costs and 
expenses to be first taxed by the proper ofiicer of the said Court of 
Queen's Bench. In witness, &c. 



AwAKD that A. shall pay to B. £ , in satisfaction of all 

Demands in an Action. 

I do award, adjudge, and determine, that all further proceedings 
in the said cause shall henceforth cease, and be no further prosecuted: 
and that the said A. shall and do, on the day of, 

&c., between the hours , &c., well and truly pay to 

the said B., or his attorney, the sum of £ , of lawful money of 
Great Britain, in fiill of all demands, in the said cause ; and on pay- 
ment the said B. shall, if required so to do, by and at the cost of the 
said A., execute to the said A. a general release in writing, of all 
actions, causes of actions, claims, and demands, whatsoever, from the 
beginning of time to the day of the said order. 



4a 



AmJM^rihAt am EsUhtput JBUl,in tke ^rchtme tf which m:JSkm 
f/Monetf bskmging to B^ wom iutfeMtedf shall be Soldy and the PtvAtA 
and intermediate Interest be paid to A. \ 

Akd whereas pending the said reference, a certain excheqner 
bill ibr the sum of £ , has been purchased with the money 
of the said B./ and deposited with , to abide the event 

of my award. Now I do further award, that the said exchequer 
bill be sold and converted into money on or before the day 

of ' |. and that all money produced by such sale^ and < ail 

money and benefit which may have been received and arisen upoa 
|uch exdi^equer bill» by ytjxj of interest or otherwise, be paid to the 
said A., on the day and at the time and place aforesaid, as part of 
and in reduction of the said sums of money and costs hereinbefore 
directed by me to be paid by the said B. to the siud A. 



Recital of the Appointment of an Umpire^ in accordance with a 
Power contained in the Submission* 

[Recite agreement to submit to atcrorcTI.— So as the said avirard 
were made in writing, under the hands and seals of them the said 
[two arbitrators^, on or before the day of then 

next ensuing ; But if they the said [two arbitrators} should not 
make such their award on or before the said day of > 

Then that they the said parties should stand to, obey, abide by, per- 
form, fulfil, and keep the award, order, arbitrament, umpirage, nnal 
end and determination of such person as the said arbitrators ^ould 
appoint as an umpire between them, in and concerning the pre- 
mises ; so as the said umpire should make his award or umpirage of 
and concerning the premises, on or before the day of 

then next ensuing. And whereas the said [two arbitrators'] did, by 
a note in writing under their hands, bearing date the day 

of » IB , written under the condition annexed to the said 

bonds, appoint me the said [umpire'], to be the umpire between 
them. And whereas the said [two arbitrators] did not make dnjr 
award of and concerning the premises on or before the said 
day of . Now I tne said [umpire], appointed umpire 

as aforesaid, having taken upon myself the charge of the said 
umpirage, and having deliberately and at large heard, examined, 
anci considered the allegations, witnesses, and evidences of both di^ 
said parties concerning the premises, do thereupon make this my 
umpirage and final determination in writing, between the said par- 
ties, of and concerning the premises, in manner and form following; 
that is to say : 
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Claubb tn Awturd fcttimg ike Jppomhmiwt df (vXkM/Pi^mA to 
EfUgr upon ike Reference wiih Two JrUiraiorSf appoifUed bff jBtii^ 
of A, 

And whereas we the said , by virtue. of the aut^prity 

S'ven us by the said in part recited rule^ did nominate and ajppoii^lf 
e said , to act with us in the said leferencej beforQ.vit^ 

proceeded on the same. ' ' 

t 

4 
1 

AwABD that a Suit in Chancery ihatt be diemisiedt and the StAt 
determined; the costs of the Suit and of certain Actions to be taxed 
by the proper Officers. The Costs of the Award distinffuished froiU 
the Costsofihe Reference* - < 

And fiirthet I do award, order, and dicect, with respjeetbtOL^lfa^ 
said suit in Chancery, that the said A. shall cause his own bill therein 
to be dismissed, with costs to be taxed by the proper officer of the 
said Coiut of Chancery, and that all proceedii]^ at law andiu equity 
shall be forthwith stayed, and that the costs of the said action at kw 
shall be taxed by the proper officers of the said Courts of Queen's 
Bench and Common J?leas respectively ; and, &c. In witness, &c. 

Award in an Action of Trover where two Issues were joined* 

And I do award, order, and determine, that a verdict shall be 
entered for the said defendant on the first issue joined between the 
parties, and that a verdict be entered for the plaintiff on the second 
issue joined between the parties: And I do award and order that 
each party to bear his own costs incurred by him in and about thiis 
reference, and that the said defendant do pay ray fee, and the cost^ 
and expenses of this my award. In witness, &c. ^^ 

■ '«■ 

■> 

Award that a Person had no title to certain Property. 

I DO award and determine, that the said A. hath not, nor had any 
right or title to the said messuage, land, or premises, or to any part 
thereof (or to the said household goods or furniture, or the value 
thereof). ,. 

CuiuSE adjudging the Plaintiff to have had a good Cause of Action. 

I DO award, order, and determine, that the said A. had good 
cause of action against the said B., as stated in the first count of the 
declaration in this action so referred to me as aforesaid. 
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In another Form. 



I DO find. That the said defendant did make a promissory note, 
as stated in the second count of the declaration in the above-men- 
tioned action, that is to say a promissory note, bearing date the 
day of IB , for the sum of , payable to 

the said plaintiff, or order on demand : and that the said promissory 
note is due and wholly unpaid : and there is due to the said plain- 
tiff, from the said defendant, for the principal and interest thereon 
the sum of 



Clause directing a sum of Money to he paid as the Damages in 
three separate Actions between the same Parties, on a Reference by 
Agreement* 

Do find for the plaintiff in each of the said three several actions. 
Do award, order, and adju^^, that the defendant shall pay to the 
plaintiff the sum of for his damages in the action first above- 

named ; and I do further award, order, and adjudge, that the said 
defendant shall pay to the plaintiff, the sum of for his 

damages in the second of the said actions, being an action of cove- 
nant. And I do further award, that the defendant shall pay to the 
plaintiff for his damages in the remaining action, being an 

action of trespass ; the said three several sums to be paid within six 
weeks firom the date of this my award ; and that no further pro- 
ceedings shall be had in any or either of the said actions. 



Clause directing the Payment of two several Sums of Money, to 
two parties on the same side, on a joint and several Submission to 
Arbitration. 

I DO award and direct, that the said B. shall, within fifteen days 
from the date hereof, pay unto the said C. the sum of , of 

lawful money of Great firitain ; and I do further award, order, and 
adjudge, that the said B. do and shall, within the said space of time, 
ay unto the said D. the sum of of like lawful money ; and 

o further award, order, and direct, that the costs of this reference 
and award be paid, as to one moiety, by the said B. ; and, as to the 
other moiety thereof, by the said A. and D«, in two equal shares and 
proportions. 



n 
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Clause directing the Payment of a Sum of Money, with Interest 
to the Exeoutors. 

I DO award, order, and adjudge, that the said B. shall, within one 
month from the date of this my award, pay unto the said A. and C. 
as executors as aforesaid, the sum of with interest upon the 

same, at per cent., from the day of , in tne year 

of our Lora 18 , to the time of payment of the said sum, it being 
my opinion that the covenant in the said recited agreement, upon 
which the said action was brought, is a covenant upon which the 
plaintifis were entitled to sue as executors of the said T. W.^ and 
not a covenant running with the land ; and I do, &c. 



Clause directing the Payment oj a Sum of Money in Satisfaction 
of the Matters in dispute. 

I do award, order, and adjudge, that the said B. shall and do 
forthwith (at ) pay to the said A. the sum of ; 

And that the same be received by the said A., in full satisfaction 
and discharge of and for all the said matters in difference to me 
referred, as aforesaid. 

Award of a Verdict in an miction against Executors, part to be 
levied de bonis propriis, the residue de bonis testatoris. 

I DO award, order, and determine that the said A. {the testator) 
at the time of his death was indebted to the said B. in the sum of 

, and that the said C. at the time of the commencement of 
this suit, had goods and chattels which were of the said A., at the 
time of his death in his hands, to be administered, to the value of 

, and that judgment be entered up by the said B. for his 
damages to that amount, to be levied of the proper goods and chat- 
tels of the said C, and for the residue of his damages to be levied of 
the eoods and chattels which were of the said A. at the time of his 
death, and which shall hereafter come to the hands of the said C, 
as executor as aforesaid, to be administered. 



Clause in an Award directing a Bond of Indemnity. 

And I do also further award, order, and adjudge, that the said 
A. B. shall, {if to he done on the payment of money, " at or before 
the payment of the said sum of above-directed to be paid 
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by the said C. D. to the said A. B."), seal, execute, and deliver his 
wmdy in the penal sum of SOOOiLi con^doned, that he, the said A. B., 
shall and wil^ at all times, well and trvlj-^Here set out the oendi- 
tion of the bond at length}. 

Recital in an Award of Power to Enlarge the limof and that the 
Time was Enlarged. 

[Kedte agreement to abide by award]. — So as I the said , &c. 

should make my award in writing under my hand, ready to be 
delivered to the said parties, their respective executors or admi- 
nistrators, or such of them as should request the same, on or before 
the day of then nezt ensuing, or within such 

enlarged period of time, not exceeding months, as I the said 

[arbitratorji should think proper to fix, by any writing under my 
hand; as by the said agreement,. reference bem^ thereto bad» will 
(amongst other things) more fully appear. Ana whereas in pur- 
suance of the said power, the time was three several times enlai^ed, 
88 will more fully appear by the Judge's orders for that purpose 
obtained and endorsea upon the said submission or agreement; and 
by the last of the said oraers the time for making this my awaid was 
enlarged unto {dag of the date of the award). Now, &c. 



Recital, that the Costs of the Cause were to abide the Events And 
the Costs of the Reference to be in the Discretion of the Arbitrator ^ in 
a Reference at Nisi Prius. 

And it was also ordered, by and with such consent as aforesaid,^ 
that the costs of the cause should abide the event of the said award ; 
and that the costs of the reference should be in the discretion 
of me, the said arbitrator; who should direct and award, by whom, 
and to whom, and in what manner the same should be paid. 

Award in pursuance of a' Clause in a Submission, directing 
the Costs of the Cause to abide the Event, and the Cosfs of the 
Reference to be in the Discretion of the Arbitrator. 

I do award, order, and direct, that the said catide shall cease, and 
be no further prosecuted : And thai the eaid B., Ms exeeiAbrs or 
administrators, shall and do pay to the said A., his executors or 
admlni^mors, or «uck other per^iras'ife c^ t^ey thall^o^i^ fiiar^ law- 
fully authorize to receive the same, at in ^ ''\ the i^m 
of £j , for apd in respjpct of the^ said cause apd POfttUgs Jiy ^iff?^ 
encei on the ~ " Skyot '" ^ ^ 18^' \ * And also the sum 
of being one moiety of the expenses of this my award. 
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Clausb in an Awards CertytcaU of Arbitrator. 

Ard by the like consent, I do certify that the action which yras 
by the said agreement referred, was brought to try a right besides 
the mere right to recover damages for the said trespass and grievance 
as is in the said declaration alleged, and that the sajid c|^f^dan]( )|ad 
no right to t)ass along the said alleged way, or close, or to commit t^ 
trespasses and grievances set forth in the declaration. 

Hecital, that Costs to abide the Event of the Award* 

And it was further ordered, by and with such consent as afore- 
said, that the costs of the said cause, and of the said refetence^ 
or in any manner relative thereto, should abide the event of the said 
award or umpirage. 

Award of the Costs of the Reference to be paid in equal Moieties. 

And I do further award, order, and direct, that one moiety of the 
costs and charges of this reference and award shall be paid by 
the said A. B., and that the other moiety thereof shall be paid by the 
said C. D. In witness, &c. 

AwABD that each Party shall pay his oum Costs of the Reference, 
and a Moiety of the Costs of the Award. 

And I do award, order, and direct, that the said plaintiiBP and the 
said defendant do respectively bear and sustain the costs sustained 
by him, in and about this reference. And that the said plaintiff and 
the said defendant do each pay a moiety of the costs of this my 
award, to be taxed by the proper officers. 

An Awabd of Costs assessed by the Arbitrator. 

I do award that the costs of the said action of ejectment, which 
costs I find to amount to the sum of , be paid by the said 

A. to the sidd B., on the day of next ensuing the 

date of this my award, at the , in ; and I do fur- . 

ther award, order, and adjudge, that one moiety of the costs of this 
my reference and award shall be paid by the said A., and the other 
moiety thereof by the said B., which said costs of this reference I do 
assess to amount to the sum of £ 

Clausb directing the Payment of a certain Sum as the Expenses 
of the Award. 

And we do also award and order, that the said A. shall and do 
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pay unto , of , upon the delivery of this our award, 

the sum of pounds, for the costs of us the said arbitrators 

in the said reference, the drawing of our award, and the stamps 
used for the same. 



Award under a Reference at Nisi Prius^ wherein a Verdict was 
directed to be entered as the Arbitrator should think fit. 

I do award and declare that the said A. had good cause of action 
against the said B., for divers principal sums of money bearing 
interest, due from him to the said A., which, with interest thereon, 
calculated up to the tenth day of December now next, amount to% 
the sum of ; and for which said sum of the said 

may cause a verdict to be entered in the said action, and 
sign judgment thereon against the said , in case the several 

sums of money, and costs herein by me directed to be paid by him, 
shall not be duly paid at the time and place hereinafter appointed 
for that purpose ; but such verdict and judgment shall stand, and be 
a security only for so much of such sums and costs as shall not be 
duly paid, together with the further costs of entering the said verdict, 
ana signing judgment thereon, and consequent thereto. 



Recital of a Clause in an Awards directing a Verdict entered for 
the Plaintiffy to be vacated and entered for the Defendant. 

I do award and determine, that at the time of commencing the 
said suit, the said .A. had no cause of action whatever against 
the said B., in respect of the said matters to me referred. And 
I do thereupon award, order, and direct, that instead of the said 
verdict and damages, so found for the said A., plaintiff, a verdict in 
the said action be entered for the said B., defendant in the said 
action. 



Clause in an Awards directing a Verdict to stand. 

I do award and direct that the verdict directed to be entered for 
the said plaintiff do stand and be in force. 



Clause directing the Verdict for the Plaintiff to standi but 
reducing the Damages. 

I do award, order, and adjudge, that the verdict already entered 
up for the plaintiff shall stand, but that the damages be reduced 
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to • And I do further award, order, and direct that the 

costs of this reference be paid as to one moiety thereof by the said 

{plaintiff, and as to the other moiety thereof by the said defendant 
n witness, &a 



Award of Verdict on several Issues. 

I do award, order, and determine, as to the first issue joined 
between the parties, that the defendant is not guilty of the trespasses 
in the declaration in this action laid to his charge, except as herein* 
after mentioned; and, as to the second issue, I do find for the 
defendant that he did not of his own wrong, but for such cause as the 
defendant hath in his plea alleged, assault, beat, bruise, wound, and 
iU treat the said plaintiff, as he the said plaintiff has stated : and as 
to the last issue joined between the parties, I do award, determine, 
and find that the defendant is guilty oi the trespasses newly assigned ; 
and I do assess the damages of the said plaintiff on account of the 
trespasses newly assigned, over and above his costs and charges, to 
one shilling. 



Release by a Mortgagee to a Mortgagor, of all Actions and 
Demands pursuant to the Direction of an Award; excepting a 
Warrant of Attorney ^ directed by the Award to be given by the 
Mortgagor to the Mortgagee. 

Ejigw all men by these presents, that I, , of , in 

the county of , have remised, released, and for ever quitted 

claim ; and by these presents do remise, release, and for ever quit 
claim unto , of , in the said county, gentleman, 

his heirs, executors, and administrators, all actions, causes of action, 
judgments, suits, controversies, damages, and demands, whatsoever, 
for or by reason of any matter, cause, or thing, whatsoever, fi-om the 
beginning of the world to the day of last ; save and 

except a certain warrant of attorney, directed to be executed to me 
by the said A., in and by a certain award, made this day of 

, 18 , by , esquire of, &c., barrister at law, on 

a reference to him of all disputes between me and the said 

In witness whereof I have hereunto set my hand and seal, the 
day of , in the year of our Lord, 18 . 

Signed, sealed, and delivered, 

(being first duly stamped in 

the presence of ) 
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UrTiKabb by a Mortgagor to a Mortgagee, of all Actions and 
Demands, pursuant to the Direction of an Award ; excepting his 
Right to Redeem, in the manner prescribed by the Award* 

Enow all men by these piesents, that I, A«, of in the 

county of , gentleman, have reraised, released, and for ever 

qtdtted claim ; and by these presents do remise, release, and for ever 
quit claim, unto B., of , in the said county, his 

heirs, executors, and admioistrators, all actions, causes of action, 
judgments, suits, controversies, damages, and demands, whatsoever, 
for or by reason of any matter, cause, or thinff* whatsoever, fix>m the 
beginning of the world to the day ot last ; save and 

except my right to redeem a certain iarm, now in mortgage to the 
said , at the time, under the terms, and in the maimer pre- 

scribed in and by a certain award, made the day of , 

in the year , by , esquire, of, &c. banister at law, 

on a reference to him of all disputes between me and the said 
• In witness^ &c. 
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* • 



INDEX. 



A. 



ABATEMENT of suit by death, 238. 

ACCOUNT submitted to an arbitrator, when admissible as 

evidence, 220. 
ACTION AT LAW, adjudication, what, lai. 
ACQUIESCENCE in an award for a long time, 10. 
ADJUDICATION on matters not submitted, 164. 
ADMISSIONS before an arbitrator, effect of, 220. 

general rule as to, 220. 
AFFECTED DELAY, costs when given, 194. 
AFFIRMATION of a Quaker sufficient to support an attachment, 

245. 
AFFIDAVIT, of an arbitrator to explain his intention,*20. 

to uphold an award, bad upon the face of it, 21. 

of arbitrator, declaring he had made a mistake, 60. 

of an attorney as to the production of evidence, 72. 

when they cannot be read before an arbitrator, 73. 

of enlargement of time before attachment, 78. 

when allowed to be filed after argument of the rule nisi, 184. 

when directed to be filed, 184. 

of performance of award when confiictii^ affidavits, 236. 
^entitling for an attachment, 237. 

of ezeetttion of award by attorney's derk, when lafficient, 
298. 

sufficiency of, 298. 

to refer back alter award, 299. 
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AGENT, sabmiflsion by, 52. 

when bound by award, 52. 
AGREEMENT, signing an, directed to be entered into by the 
arbitrator, 10. 

written varying, not nnder seal, defeasance of a bond, 13. 
AGREEMENT UNDER SEAL, amended by an agreement not 
under seal, 204. 

costs consequent upon, to abide the decision of a third 
person as to the value of an estate, 208. 
ALIMONY, 27. 
AMENDMENT, 204. 
ANNUITY, 18. 

arrears of, 18. 
APPLICATION to discharge a rule of Nisi Prius, 185. 
ARBITRATION, 

what, 3. 

reasons in favor of, 3. 

submission to, a bar to a future action, 293. 
ARBITRATOR, refusal to deliver unstamped award| effect of, 
282. 

award of good, 297* 

rule for the guidance of, 3. 

misbehaviour of, 6, 101. 

corruption of, 6. 

revocation of the power of, 7. 

duty oT, 17. 

principle upon which his decree is guided, 17. 

affidavit of, to explain items, 20. 

uphold award, bad on the face of it, 21. 

who may be, 55. 

who cannot be, 55. 

a^nt of both parties, 55. 

protected by the Court, when, 55. 

conclusions drawn by the Court as to his deductions, 55. 

jurisdiction of, 55, 63. 

sole ju^;e of law and &ct, 56. 

no distinction between a lawyer and a layman, 57. 

when to set out his reasons, 59. 

inconclusive reasons given, effect, 59. 
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ARBITRATOR— «on<iiiii€^. 

inquiring into things not in difference, effecti 65. 

directing the parties to go and swear to certain &ct8 before a 

commissary, 65. 
stating matter for the opinion of the Court, 65. 
declining to reserve points, 66. 
duty as to reserving points, 66. 
statement of points for the opinion of the Court without 

authority, effect, 67. 
evidence, improper reception of, 67. 

in absence of the parties, 67. 
refusal to examine witness, effect of, 68. 
asking questions of, when the case is closed, effect of, 68. 
communicating with one party in the absence of the other, 70. 
receiving a letter from, 72. 
delegating his authority, 75. 
consulting third person for information, 75. 
builders as to repairs, 76. 
barristers as to points of law, 76. 
directing repairs to be done to the satis£Eu:tion of a third 

person, 76. 
reserving power to himself, effect, 77. 
delegation of a judicial act, 77. 

of a ministerial act, 77. 
power given by the submission to enlarge the time, 78. 
power to certify, when, 93. 
difference between him and a judge, as to his power to 

certify, 95. 
authority, excess of by, 96, 190. 
his charges, 99. 
power of the Court over, 99. 
remuneration of, 99. 
fixing no charge, effect, 99. 

application to the Court to compel him to refund, 99. 
partiality of, effect, 101. 
excluding an, from a meeting, effect, 103. 
taking money for his charges before the award made, 103. 
misconduct, punishment for, 103. 

d 2 
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ARBITRATOR— con/iiiwc(i. 

liability for, 104. 
action for, 104. 

signing the award without the umpire, 1 14. 

when entitled to act without the umpire, 114. 

deferring to the opinion of his fellow, 117. 

not finding the quantity of land being the matter referred, 
139. 

power of, 149. 

inconsistent finding, 163. 

general finding upon the issues, effect, 164. 

award of a greater sum than the submission authorises, 1 66. 

power to award costs, 189. 

error of, amounting almost to misconduct, effect, 189. 

general direction to pay costs by, 195. 

power to award damages, and to direct no execution to issue, 
196. 

settlement of the costs by the arbitrator, effect, 197* 

direction for the arbitrator to ascertain the costs, effect, 198. 

direction to tax the costs, effect, 198. 

in debt to one of the parties, effect, 212. 

appointment of, how proved, 218. 

when he may be called as a witness, 219. 

privilege of, 219. 

admissions before an, effect of, 220. 
general rule as to, 220. 

when improperly made a party to a bill in equity, 228. 

when made a defendant to a bill in equity, 228. 

finding more was paid than due, 238. 

finding of an arbitrator, what, 249. 

refusal to proceed, effect, 250. 

bill against, to compel him to discover the reasons for his 
decisions, 229. 

did not award upon all matters, &c., 291. 
ARBITRATORS' CHARGES, payment to two effectual, 100. 

action for, 100. 
ARREST, privilege from, 211. 
ASSENT to refer where express, 9. 

when implied, 9. 
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ASSIGNEEi of defence of an action by, 274. 
ASSIGNEES, vide Bankruptcy and Insolvbncy. 
ASSIGNMENT, according to law. award of, 21. 

of interest, in a matter under arbitration, 209. 

secarity for costs, 209. 
ATTACHMENT, 230. 

refusal to contribute towards tbe costs, 100. 

necessaries before grant of, 152. * 

jurisdiction of the Courts in granting, 231. 

for what granted, 231. 

rule for, 231, 245. 

opening, when, 245. 

non-payment of arbitrator's costs, 232. 

issue of, upon a parol award, 235. 

application for, pending an action on the award, 236, 237. 

action on award after the obtainroent of an, 236. 

not revivable against the executors of him in contempt, 236. 

party dying in execution, effect of, 236. 

execution on a judgment after obtained, 236. 

will be refused if a long delay occurs, and not accounted for, 

237. 

affidavit for, entitling, 237. 

necessary to support an, 237. 
for non-production of books, 238. 
non-attendance of witnesses, 238. 
costs of two defendants in one allocatur, effect on, 238. 
cause against, 239. 
when it must be applied for, 239. 
on an award containing a condition precedent, 240. 
necessaries before, issue of, 240. 
demand whereon to found an, 241. 
when a part of the sum awarded has been paid, what 

necessary before, 242. 
application for, by a person not a party to the submission, 

242. 
against an executor, 242. 

motion for, cannot be made upon the last day of Term, 242. 
of money due ou an award by the Lord Mayor's Court, 

effect of, 243. 
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ATTACHMENT-HMmlfii«e(i 

bankrupt certificate, a discharge of, 248. 

no order to pay, effect of, 244. . 

cannot be executed on a Sondity, 244* 

not granted against a peer, 244. 

member of parliament, 244. 

corporation cannot be, 244. 
* public company cannot be, 244. 

defendant when out of the jurisdiction, effect <^, 244. 

tender of sum awarded on effect of, 245. 
ATTORNEY, lien of, 201. 

power to refer, 52. 
AUDITORS of public accounts, reference to, 218. 
AUTHORITY of arbitrator^ del^ation of, what, 75. 
AWARD, made in the Vacation, effect of, 257. 

not a specialty, 276. 

wording of, 1 20. 

effect of, 120. 

to do an immaterial matter, 120 

when it acts by way of estoppel, 120. 

construction of, 121. 

barrister's opinion, when an, 120, note (e). 

exceeding submission, 121. 

of payment at a future day, 121. 

that party and a stranger p^, 121. 

of matters arising after the submission, 122. 
something to be done by a stranger, 122. 
an assurance to a man and his wife to be bound by sureties^ 

122. 
payment to a stranger, when good, 123* 
a thing not in esse, 123. 

of releases of all actions, 123. 

sufficiency of, 124. 

power to make more than one, 124. 

no cause of action, 125. 

action shall cease, 125, 

of nothing due, 1 25. 

good cause of action without damages, 125. 

determining the whole matter, 126. 
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AWARD^continued. 
certainty of, 128. 
when not certain, 128. 
in the alternative, 128. 

not of matters in difference, 129, notes (a) and (6). 
direction to pay on a day not named, 130* 
of land without defining it, 130. 
costs of suit now depending, 130. 

of a certain suit to be taxed, 130. 
of a matter which may be ascertained by averment, 130. 
to pay money expended in a suit, 130. 

without sajring when, 130. 
without a date, 130. 

to pull down a structure on another's soil, 130. 
to pay arrears of rent after purchasing, without saying when 

the purchase is to be made, 130. 
that each pay their own costs, 130. 
mast be possible^ 131. 
to pay money on a day past, 131. 

rendered impossible by the act of a party or a stranger, 131. 
certainty, how judged, 130, note (b), 
possible at the time of making it, 131. 
must be reasonable, 131. 
omitting a matter referred, 137, 148. 
to give a bond, 137, 148. 
to serve another for two years, 131. 
de prcemissia, 296. 
setting out consultation of the umpire, and purporting to be 

made by him, proof of never being consulted, and did not 

fiign award, effect of, 297. 
good, power of arbitrator, 297* 
of greater than the verdict, 298. 
containing an express proviso, effect of, 299. 
certainty of, 299. 

to release land in satisfaction, of a trespass, 131. 
that A. cause B. to do something, A. having no oontroul, ISI. 
action to discontinue, 131. 
.nonsuit of, 131, 134, 197. 
to pay a less sum in satisfaction of a greater, 131. 
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most be mntml, 1S1« 

tiuit one do loinething and not die eClier»l31. 

tiuit eedi do ■omedung* but Tmd as to one* 131. 

ia a ntit&etieo o( IM. 

▼oidfai part, Ul» 197. 

to pay a torn and give a release, 131. 

mnatbe final, 132. 

finding rent, bat not deciding matters in difference, 132. 

not finding amount reoovcred on certain bills, tbe subject of 

the submission, 132, 
imperfect inquiry, firesk inquiry neeeaaary, effect, 132. 
^ectment on two demises, arbitrator mast say on which he 

finds, 133, 138. 
to pay so mudi, and on a eertain proof so much.more, 134. 
to do a thing to be declared infiamro, 134. 
releases to give, on iqiproval, 134. 
finding property in A., and directing use to B., 134. 
of pajrment, and directing a cessation of proceedings, 135. 
d i s mi ss al of bill in equity, 135, 163. 
not to prosecute a suit on a bond, 137« 
aU suits shall cease, 137. 
to pay a sum at a future day on fiiflure to pay a laiger sum on 

a subsequent day, 137* 
release of all matters except obligations, 137. 
must not be repugnant, 137. 
delivery of a paper within, effectual, 138. 
not flnduig quantity of land, 139. 
must be entire, 142. 
signing of, 142, 143. 
publication of, what, 143. 
when not delivered as a deed, 143. 
on an improper stamp, effect of, 145. 
to do something on another's land, 147, note 
good in part and bad in part^ 148, 197, 
unreasonable or improbable, 148. 
a nullity, 148. 

of and concerning the premises, 149, 296. 
breach of what, 160. 
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AWARD — continued. 

for a sum due and counter demand, 150» 
to several execntore, 25 1. 
without an order of referenee, 10. 

to pay, effect of, 167 • 
of a gross sum as damages, where two actions are referred, 

174. 
to set aside for extrinsic matter, 177. 
evidence of, 183. 

not under statute, application to set it aside, 183* 
knowledge of the award, effect, 186. 
and certificate, difference between, 186. 
alteration of, 206. 
lost, 206. 

performance of, how enforced, 208. 
not evidence between third persons, 216. 
validity, proof of, 217. 
execution of, proof of, 217* 
effect of between strangers, 220. 
validity of, when brought on in equity, 228. 
no order to pay, effect, 244. 
at common law, 11. 
not according with the submission, 13. 
of a sum larger than the damages laid, 15. 
of a release, 18, note (e), 121, 130. 
when good upon its face, 20. 
structure of, interference of the Court with, 20. 
in the alternative, 22. 
when bad, effect, 55. 

of a sum due, and of other things to be done, 59. 
mistake apparent upon the face of an award, 60. 
of actions to be brought in the name of another person, 63. 
in restraint of trade, 64. 
market price, paying at, 65, 130, 
without examining witnesses, 68. 
repairs to be done to the satisfaction of a third party, 76. 
to give such a deed as counsel shall direct, 77* 
costs to be settled by a stranger, 77. 

Master, 77. 
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AVfARD—continued. 

when not capable of Severance, 96. 

bond of indemnity, 96, 1S7* 

of costs as between attorney and client, 97* 

gross sum on a submission of distinct rights, 97* 
to do an illegal act, 97* 

of compensation to a person not a party to the submission, 97* 
to effect a stranger, 97. 
of more than submitted, 98. 
capable of a severance, when, 98. 
costs of, haying no power, 98. 
payment of money, 98. 

of a lease longer than the agreement mentions, 98. 
when made eight years, effect, 99. 
of an excessive sum, 102. 

a smaller sum than the damages sustained, 102. 
by two out of three, principle, 115. 
purporting to be made by four, and signed by three, 116. 
when it must be made by the arbitrators and umpire in 

conjunction, 117. 
by umpire, 117. 
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BANKRUPTCY, 39, et seq. 

assignees, power to submit, 39. 

submission by, effect of, 40. 

personally liable, when, 40. 

to be made a party to a submission, 43. 

second bankruptcy and award, effect of, 41. 

bankruptcy after award, 41. 

affidavit of, sufficiency of, 42. 

bankruptcy (certificate), discharge of an attachment, 243. 

costs not taxed at the time of bankruptcy, 243. 

filing affidavit ineffectual, 255, 259. 
BAIL, judgment against, 250. 
BARON AND FEMME, submission by husband, effect, 30. 

in right of wife as executrisc, 30. 
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BARON AND FEMUE—c<mtinuec(. 

femme coverte, rule as to, 27. 

when husband civilly dead, 28. 

when a settlement to the separate use of the wife, 27* 

femme coverte sole trader by custom, 28. 

voluntary separation, 30. 

wife's choses in action, 30, et seq,, 123. 

submission by husband of property which he cannot alien by 
his own act, 33. 

death of husband before award, 31. 

lands of husband and wife in the right of his wife, 33. 

award of an assurance to a party and his wife to be bound 
by sureties, 122. 
BARRISTER, consulting as to point of law, 76. 
BOOKSy production of before the arbitrator, how enforced, 64. 
BREACH OF AWARD, sufficient answer to alleged breach, 152. 
BUILDING CONTRACT, reference of, 129. 



C. 



CASE for the opinion of the Court, 16. 
CASES to which the statutes apply, 24. 
CERTIFICATE, what, 92. 

rules which govern, 92. 
. to set aside, 93. 

for costs, power of the arbitrator to give, 93. 

when it must be given, 93. 

reference back to give, 94. 

when award is less than 20/., 94, note (b), 

of a judge, 95. 

and award, difference between, 186, 193. 

power to, when damages are under 20/., 199. 

when invalid, 200. 
CHANCERY, 223. 

power to submit suits depending therein, 222. 

entertain a bill to set aside an award, 222, 225. 

has no power to grant relief against an award when the sub- 
mission is made a rule of a common law court, 225. 

attachment in, 245. 
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CLERICAL ERROR, 300. 

COLONIAL COURT, decree ot 211. 

COMPENSATION to a person not named in a submission, 97. 

COMPOUND INTEREST, when aUowed. 209. 

CONDITION of reference, fkHvue of, 137. 

CONSPIRACY, reference of, 23, 24.' 

CONTEMPT, what, 151. 

attachment for, relief by Insolvent Debtors' Act, 203. 

application to Court to place a party in, necessaries, 151. 

punishment for, 246. 

proceedings in equity on, 247. 

of Court, what, 6. 
CONTINGENT DAMAGES, 149. 
CONVEYANCES, du-ection of execution of, subject to the 

arbitrator's approval, 146. 
CORPORATIONS, power to refer, 52. 

effect of reference by, 52. 
CORRUPT AWARD, remedy against, 177. 
COSTS, clause in the submission as to, 16. 

of issues, 299. 

taxation of, 300. 

stipulation as to the payment of unrestricted, 145. 

of the reference, rule as to, 16. 
cause, rule as to, 16. 

to abide the event, liability of an administrator, 36. 
to be settled by a stranger, 77. 

by a Master, 77. 
between attorney and client, award of, 97, 146, note (c.) 

awarding as to without power, 98. 

contribution for, 100. 

acceptance of, effect, 179. 

payment by one, effect, 179. 

payment of effect, 179. 

when no direction in the submission respecting the costs of 
the reference, 187. 

when arbitrator has power only to certify, 187. 

not mentioned in the submission, 186. 

general rule, 188, 190. 

power of the arbitrator to award a gross sum for, 188, 189, 
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COSTS— cofi/iJitttfd. 

reference on the usual terms, general rule as to the costs, 190. 

to abide the event, 190. 

award that each to do a certain thing for the advantage of the 
other, effect on 190. 

vfhen to be taxed on the lower scale, 192. 

suggestion to deprive plaintiff of, 193. 

inquiry directed to the benefit of one of the parties only, 1 94. 

new trial, 195. 

reference on, and a general direction by the arbi- 
trator to pay, 195. 

a general direction to pay arbitrators, 195. 

new trial, when produced through the obstinacy of one of the 
parties, 195. 

without mention of costs, 195. 

of a special jury, 1 96. 

of witnesses, 196. 

writ of inquiry, 197. 

extent issuing in aid, 198. 

affected delay, 198. 

including in one allocatur the costs of the reference and the 
suit, 198. 

direction for the arbitrator ta ascertain them, 198. 

of finding damages on a reference of two actions, 198. 

incidental to an indictment, 198. 

prothonotary's power over, 199. 

direction to pay a moiety of, 199. 

reference to Master to ascertain, 199. 

not taxed at the time of the bankruptcy, 199. 
COUNSEL, attendance before arbitrator by, 211. 
COURT, power of, over award, 211. 

application to quia timet, 2 1 . 

payment into, 21. 
COURT OF EQUITY, reason why it cannot interfere with an 

award, 226. 
COURTS, independence of, in matters of awards, 2, note (b), 
COVENANTOR and covenantee, submission of amount of 

damages between, effect of, 217. 
CRIME, reference of, 22. 
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CROSS ACTIONS, power of arbitrator to setoffcosUof, note (6), 
201« 202. 

D. 

DAMAGES under 20/., without power on the part of the 

arbitrator to certify, 199. 
DEATH, after an award by order of nisi prius, 38. 

provision for in the submission, 38. 

of a party, effect, 16, 269. 

of one of several parties, 268. 

effect when a stranger joins in the 
submission, 270. 

clause in submission providing in event of, 270. 
DECISION of air matters in difference, what, 166. 
DEEDS, tender for execution, 151. 
DEFECT upon the £&ce of an award, how and when advantage 

may be taken, 250. 
DELEGATION of a judicial act, 77. 

of a ministerial act, 77. 
DEMAND of the performance of an award, delay of, effect of, 
240. 

general rule under 40*. costs of award, 193. 

prompt application for, 193. 
DEMURRER, submission of, 18, 19. 
DIRECTING PAYMENT to a person not a party in the award, 

300. 
DIRECTION in an award in the alternative, 22. 

in an award to pay on a day not named, 129* 
DIRECTIONS to do certain works, how the finding must be 

worded, 140. 
DISABILITY, effect of, 27. 
DIVORCE, 27. 

DOCUMENTARY EVIDENCE, 8. 
DOUBLE DAMAGE, assessment of on one breach, 166. 

E. 
ECCLESIASTICAL COURT, suit in, 27. 
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EJECTMENT, Bubmission of, 217. 
ENLARGEMENT OF TIME, 8, 16, 78. 

consent when presumed, 9, 79. 

under the statute, 11, 82. 

rule of Court, to construction of the statute, 12. 

power to enlarge the time, 78. 

until a day named, effect, 78. 

affidavit of enlargement before the issue of an attachment, 78. 

enlargement by endorsement to be ratified by a judge's 
order, 78. 

must be made part of the rule of Court, 79. 

when irregular cognizance of, 80. 

waiver, 80. 

power of the Court to enlarge, 82. 

submission when by deed and enlarged by agreement in 
writing, 91. 

effect of, 92. 

by umpire, 113. 

agreement to, requires a stamp, 145. 

when allowed under the statute, 179. 

after death of a party, 271. 
ENTRY of judgment on an award, nunc pro tunc, 250. 
ERROR of arbitrator, amounting almost to misconduct, effect of, 

189. 
ESTOPPEL award, when, 120. 
EVENT of the award, what, 190, 191. 
EVIDENCE, 216. 

question of, in power of arbitrator, 64. 

improper reception of by arbitrator, 64. 

receiving in the absence of one of the parties, 67* 

rebuttal of, by the examination of a party, 69, note (a.) 

agreement to produce at a certain time, effect, 72. 
EXAMINATION of the parties, clause stipulating for, and death 

of one before examination, 271. 
EXCESS OF INTEREST, when ascertainable, 209. 
EXCESS OF AUTHORITY, 164. 

EXECUTION upon rule of Court, under 1 & 2 Vict. c. 1 10— 
254. 

preliminary steps to, 257^ 
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£X£CUTION--conitmi«J. 

when damages are alone referred, 258. 

when it may issue, 249. 

award, that it should stay on the damages being assessed, 

194. 
EXECUTOR AND ADMINISTRATOR, 35. 

submission by, 35, 242. 

award of smaller sum than due, effect, 35. 

submission by effect of, 35. 
by bond by, 35. 

award against, to pay from assets in hand, 35. 

costs when to abide the event of the award, liability, 36. 

submission when evidence of assets to another creditor, 36. 

what necessary to make the executor personally liable, 37* 

award containing no direction to pay as executor, 37. 

plene administravit, when pleadable in answer to an award by 
an executor, 37. 

revocation by, 37« 

award made during the life of the testator, 37. 

of an intestate, 37. 

general rule as to executors and administrators, 37* 

award made during the life of an intestate, 37. 

to the survivors and their executors, bad, 37- 

costs of reference by, 192, note (c). 

provision in the award to survive to, 267. 

power to compel his appearance before an arbitrator, 274. 
EXECUTORS, award in &vour of several, 151. 
EX PARTE, when proceeding may be, 74. 

proper course before, 75. 

application to revoke, 75. 
EXTENT issuing in aid, costs of, 198. 

F. 
FRAUDULENT DECEPTION, what, 137. 

H. 
HUSBAND AND WIFE, see Baroit and Femice. 
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ILLEGAL ACT, award of, 97. 
INDICTABLE OFFENCES, reference of, 24. 
INDICTMENT, general rule as to, 25. 
INFANT, submission by, 83. 

and another, SS. 

representation by attorney^ 34. 

practice as to in£uits in the Court of Chancery, 34. 

surety for, 34. 
INJUNCTION, 63. 

to restrain parties from enforcing an award, 226. 
INJURY to one defendant only, reference being by two, 65. 
INSOLVENCY. 43. 

submission by assignees without the assent of the creditors, 
effect, 43. 

revocation of, 44. 
INTENDMENT, in absence of denial, 296. 
INTENTION OF THE PARTIES, doubt as to, custom of the 

Court, 21 . 
INTEREST, on money awarded from, when recoverable, 208. 

remedy for, 208. 

from the last settlement, award of, 209. 

on money awarded, how recovered, 244. 
ISSUE IN LAW, submission of, 18, 19. 
ISSUE IN LAW AND FACT, difference between, 18. 
ISSUES, finding on subject to the opinion of the Court, 66* 

neglect to find upon each effectual, 152. 

effect of new rules upon the finding of the, 154. 

finding on, when the costs are to abide the event, 154. 

finding thereon distributively, 163. 
* in the language of, 163. 
on without damages, 164. 

general finding of arbitrator on, 164. 

finding on incomprehensible to the Court, 164. 

damages generally upon, 164. 

hypothetical finding on, 165. 

costs of, 300. 
ITEMS, withdrawn from consideration of the arbitrator, 17. 

e 
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J. 

JOINDERy of a third person in an award not a party, is bad, 

30a. 
JUDQE, power to certify, 95. 
JUDGMENT for the costs of the defendant, 25 1. 

of arbitrator, bow he must arrive at, 75. 

on award, motion to set it aside, when may he made« 249* 
JUDGMENTS, 248. 
JUDICIAL ACT, what, 77. 

delegation of, 77. 
JURISDICTION of an arbitrator, 55, 6fi. 
JUROR, withdrawal of, 296. 



L. 



LANCASTER, Court of Common Pleas at, reference, 209. 

of causes pending therein, rule as to, 210. 
LAND, award of, 3, note (a). 

direction for measurement of, 77* 
LAW, origin of, 1. 

rule of, as to persons referring, 9. 
LETTER to arbitrator from party, 72. 
LIEN OF ATTORNEY, 201 . 
LIMITATIONS of action upon awards, 211. 



M. 

MARKET PRICE, award of, payment at, 65. 

MATTERS existing at the time of the submission, 18, note (e) 

production of, 19. 

decided by a former award, 20. 
MINISTERIAL ACT, what, 77. 

delegation of, 77. 
MISCONDUCT of arbitrator, knowledge of by a party, effect of, 
102. 

of an arbitrator, punishment for, 103. 
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MISCOKDV CT^coniinued. 

liability of arbitrator for, 104. 
<action fbr, 104| 
MISTAKE, appearing on the face of award, effect of, 60. 
MONET advanced by an attorney to carry on a reference, 202. 
keeping it unemployed in expectation of the completion of a 
contract, 209. 
li^RTGAGOR, award agMinet, efieet upon mortgagee's rights^ 

216. 
MOTION to set aside an award, bad upon the face of it, 177« 

when to bd made, 177* 176. 
costs of, 186, 198. 
for matter extrinsic, necessaries 
to support it, 180* 



N. 

NEW ASSIGNMENT, not adjudicated on,rfSbct of, 187. 
NEW TRIAL, costs of, 61. 
NISI PRIUS, reference at, usual bUnifle, 228. 
NUISANCE, findmg for, prevention of, 140. 
reference of, 70. 



O. 

OATB to witnesses, administration of, 8. 

effect of fidse, 8. 

examination on, 73^ 

power to administer) 78. 
ORI^ROF REFERENCE, duplicate of, when allowed* 182. 

production of affidavit for, when, 183. 

power of the Court to amend, 204, 205. 

error in, effect of, 300. 
OUTLAWRY, claim respecting, 65. 
OVERPLUS payment, efifoct of, 238. 

finding that more was paid than due, 238* 

« 2 
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PARTIALITY no plea in bar to a bond, 102. 

primd facia evidence o( 102. 
PARTICULARS of demand less than the damages awarded, 

effect of, 168. 
PARTICULARS of demand, amendment of, after r^erence, 205.. 
PARTIES referring, not parties upon the record, effect o^ 235. 
PARTIES TO AN AWARD, who may submit, 27. 

examination of, 60. 

exclasion of at the examination of the witnesses, 69* 

right to receive notice of the examination of the witnesses, 68. 

xebnttal of evidence by the examination of a party, 69, 
note (a) 
PARTNERS, agreement in partnership deed to refer, 22, 45, 51. 

calling upon the referee named under the deed, effect of, 46. 

submission by, effect of, 47> 50. 

nOer m, 49, 50. 

proof of the signature of the, to the submission^ 48. 

dissolution of partnership award of, 49. 

custom of the Court of Equity, 51. 
PARTY, admission of items by, 76. 

certifying payment of money on oath, 78. 

examination of, by arbitrator, effect of, 10* 
PAYMENT of money awarded, 98. 

day named, award for judgment on, 250. 

into Court, the costs abiding the event, 191. 
PERJURY, reference of, 23. 
PERSONAL demand of thing awarded, when necessary,' 151. 

knowledge of an award, effect of, 245. 
PLEA, withdrawal of, effect of, 168. 
PLEADING, amendment of, after reference, 205. 
PLEADINGS, 278. 

debt on award, when, 278. 

judgment in, 27i3« 

when the only remedy, 278. 

allegations in, 275« 
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PLEADINGS— cofttmtied. 

debt on bondi &c., where it lies, 273. 

declaration, 280. 
action of covenant, where maintainable, 274. 

decree in, 285. 
judgment in, 2?4. 
assumpsit when, 274. 

dedaration in, 285. ••'■"> ' 

aetioB by whom it ahoald be brought, 274. 
agreetnent joindy and sererally, &c, effeet of, 275. 
mutual submission, allegation of, 276. 
execution of award, proof of, 276. 
awaid or umpirage, how to be stated, 276. 

when to be made in writing, all^pithii of| tf^. 

notice of averment of, 276. 

not a specialty, 276. 

setting out in the dedarationi 277« 

delivery, time fixed for, 277 

of money to be paid at a particular time and plaee, 277. 

performanee of condition precedent, allegatbn of, 278. 

day on which made, 278. 

in the alternative, 278, 285. 

bad for matter extrinsic, 281. 

breach, hpw assigned, 278. 

unstamped, 292. 

that a suit should cease, plea of, 288. 

when pleadable in bar, 291. 

in bar of an action, 295. 

that a suit should cease, plea of, 288« 
declaration not assigned, a breadi, 278. 
assigning a bad breaeh, 278. 
breach, how assigned, 278* 
the request, averment of, 279. 
new rul€s, effect of, 279. 
never indebted, plea of, 279. 
matters of defence, how must be pleaded, 279. 
tender, 279. 

Hul agardf plea of, 279, 280, 281. 
matter not decided how pleaded, 280. 



To imihb; 

PLEADINGS— coniiniieii 

leleaae, awtid of, hoir ptoaded, S80. 

attachment in tbe dty Goiirtt» 980. 

reyooaftaony plea o^ S80» 288, 886. 

nul agard, replicatum to, S80, 286. 

mm esifaehimf plea of, 281. 

arlntnitor's refosal to detirer the aimid, how pleaded, 282. 

perfonnanoe, pleaof^ 282. 

whereon plaintiff pcifoniieid, 282. 

excuse from peilbnnance, how pleaded, 283. 

condition precedent, non-performanoe oU how pleaded, 283. 

corruption, 288. 

dehts on hond and debt on award, difference in the proceed-^ 
ingB between, 284. 

breaches, snggestion of, 284. 

assigning in replication. 284. 

departure, when, 285. 

plea, did not submit, 285. 

fumaumy^, plea o( 285. 

forms of declaration in debt on award, 286, 287. 

in assumpsit, 288. 

debt on bond, &c. 289. 

In covenant on a subtnission, 289. 
PLEAS (FORMS OF) never indebted and twyment, finding on, 
189. 

iHMi e^faeiiimi 290. 

nulagardf 290. 

pesfomianoe, 291. 

did not award upon all fnaMara submitted, 291. 

non performance ot a audition preoedBUt, 292. 
POINTS, declining to reserve, 66. 
POOR-RATE, appeal agahist, 25. 

validity of, 26. 
POSTEA, when allowed without motion, 185. 
POWER TO REFER, 4. 
PRACTICE, 260, 261, 262. 
PREMISES sold before submission, 20. 
PRINCIPLE, regulating references by solicitc»a and attorneys, 

58, ei seq. 
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PRIVILEGE from arrest, 211. 

PROCEEDING with action after submissioii to award, 1 1^. 

PROCEEDINGS, stay of, how effected. Id; 

PROPERTY, subject of reference left in itaiu quo, 181* 

PUBLICATION of an award, t^t, 148. 

PUBLIC COMPANIES, 51. 

how compellaUe to perform award, 61« 
PUBLIC COMPANY, constituted by statute, 20. 

reference of mattenp oonoeming, 20. 

a. ft R. 

QUESTION arising on the merits, 58. 
RECEIVER, recommendation to appoint, 77* 
REFERENCE back to the arbitrator, power to^ 16. 

proper clause to, effect of^ 16. 

by a recognisance, 204. 

effect of, 2. 

reftisal of third person to join in, after having consented, 
effectual, 185* 

of several actions to abide the event of the award, 191. 

to the Master, meaning of, 211. 

to a Master in Chancery, and to an ^arbttratOTi difiRarence 
between, 228* 
REPLEVIN, reference of, judgment when may be signed, 5. 

when entitled to double costs in^ 194; 

award of a discontinuance, effect of, 194. 

suit, reference at Nisi Prins no verdict entered^ and some of 
the issues found for each party » tSeet of, 170* 
REPUGNANT finding and general verdict, 188. 
RESTRAINT on trade, 64. 
REVOCATION, what, 268. 

ex parte application for, 75, 268. 

when by bond, 268. 

when by order of Nisi Prius, 268* 

rule of Chancery Court, 268. 

marriage, 267. 

death of a party, 266. 
RIOT AND ASSAULT, reference of, 28. 
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RULE, service of, under atat. of Vict 258. 
RULE OF COURT, making canse a mle of another Court, 185. 
part of agreement a rule of Court for the purpose of setting 

aside the award, 185. 
if to enforce the award then not allowed, 185. 
judgment on a verdict, reduced by an award, when, 185* 
RULE NISI, allowance of, before regular expiration of the 
time, when, 184. 
not allowed to be amended by reading an additional affidavit, 
206. 
RULES OF COURT, to set aside an award, 98, 1.75. 

' reference by order of Nisi Prius, motion 
when to be made, 98, 175. 
to set aside an award, statement necessary to be made in* 

181, 182, 
Court have no power to amend, 182. 
objections must appear upon the rule to set aside an award, 

presumption of the Court, 188. 
statement of grounds of objection in rule, 188. 

S. 

SALE OF LAND, implication, 204. 
SCIENTIFIC subject, direction to arbitrators, 14i2. 
SERVICE of award and rule, what equivalent to, 195. 
SESSIONS, reference of matters by, 25. 
SETTING ASIDE AWARDS, 175. 
SET-OFF, 62. 

^ mention of in submission, 150. 
SOCIETY, formation of, 1. 

general progress and origin of, 1. 
SOLICITOR, power to refer, 55. 

setting down a suit for hearing after an agreement to reference^ 
effect of, 229. 
SPECIFIC CHATTEL, 3, note (a), 81. 

property awarded, 207. 

performance of award of, how enforced, 207' 

when enforced, 208. 
STAMP, 144. 

when requisite, 145i 

i ^ 
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STATEMENT of a case for the opinion of the Court, 186, 198. 
of matter for the opinion of the Court, 65. 
for the opinion of the Court without authority, effect of, 67* 
STATUTE 1 & 2 Vict. c. 110, effect on sums awarded, 251. 
1 & 2 Vict. c. 1 10, rule of Court, 254. 
under, analogous to an attachment, 255. 
of Limitation, effectual on awards, 211. 
STATUTES 9 & 10 Wm. 3, and 3 & 4 Wm. 4.-4. 
STET PROCESSUS, award of, 158. 

when it may be awarded, 173. 
STRANGER> award to, effect of, 97. 
SUBMISSION to arbitrator, what, 9, 27, 119. 
how to be made a rule of Court, 515. 
omission of clause in, to make it, 11, 266. 
by parol on laches of arbitratori 12, 
oral submission, when presumed, 13, 176. 

varying written submission, 13. 
parol submission, general rule as to, 13. 
terms of, 14, ^ 

reference of a cause only, 14. 

and all matters in difference, 14. 
clause to make it a rule of Court, 15. 
clauses in, 15, 16. 

matter and effect of, 17, 31, 35, 123. 
of all actions and complaints, 17- 
demands, 17* 
debtSy 17* 
actions, 17- 

personal suits, and complaints, 17* 
matters in dispute, 17. 
issue in law, 18, 19. 
exception of, 18, 
what included under, 18. 
when joint and several, 48. 
principle of, 89. 

containing no power for the arbitrator to certify, 96. 
when a stay of proceedings, 119. 
of a debt due to the wife before marriage, 123« 
of a matter fnalum in se, 124. 
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SUBMISSION*-coii<lii«ei. 

of a matter malum prohibUum^ 124. 

tithes, 126. 

by deed, effect of, 1?6. 

contaiiiing power to make it a rule of Court, 177i 184. 

not mentioning costs of the cause, effect of, 186* . 

containing a direction for the arbitrator to ascertain the costs, 
198. 

by deed, how proved, 217* 

by a judge's order, how proved, 218« 

when not within the statute, juiisdictioii of the Courts of 
Equity over, 227* 

when it may be revoked, %6S» 

by bond, effect of, 264. 

order of Nisi Prius, 264. 

by rule of Court of Chancery, 964. 

time not named in, for making the award, 22. 

clause that award be made on a day named, or such other 
day, &&, 78. 

making it a rule of Court after filiag a lall in equity, 177. 

made a rule of a Court of Chancery, 225. 

of judgments, 248. 

to arbitration, a bar to a foture action, 293. 
SUIT, when it abates, 270. 
SURPLUSAGE, what, 164. 
SURPRISE, what, 68. 

affidavit, effect of, 299. 
SURRENDER of land, award of, e£fect of, 840. 

T. 

TAXATION, of costs as between attorney and client, 199. 

before the tin^e to set aside the award has expired, 199. 
TIME, e:(piration of, effect of, 12, 81. 

principle upon which the Courts proceed, 11. 

lapsed by laches of the attorney, 11, 82. 

by Uches of the arbitrator, 11. 

computation of, 78. . 

verdict when entered up'f n.eglect to enlarge the time, effect 
of, 81, note (b)f 
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TITHES, flubraission of, 120. 

between a parson and parishioneri 127. 
TRUSTEES entering into a aabmiasion, 244. 

submission by* 89. 

U. V. 
UMPIRE, 106. 

af^intment of, 106. 

assimilation to the office of an arbitrator, 106« 

judge of the parties' choice, 106. 

refusal to act, 106. 

when to be appointed, 106. 

effect of acting, 107. 

making award within the time limited for the arbitrator^ 108. 

choice of, how regulated, 108. 

rule as to, 109. 

appointment, when it may be made by arbitrators, 106, 110. 

when a right to act, 110. 

duty on accepting the office, 111,112. 

examination of witnesses. 111. 

acceptance of office upon condition, efl^t, 111. 

award made by umpire, 1 12. 

power to enlarge the time, 113. 

part determination of the matter by, 112. 

when the arbitrator's authority is superseded, 113, 114. 

award by, 117. 

error of, 118. 

miscalculation, 118. 

error in the umpire's name in the notice of appointment, 118. 

partiality of, 118. 

reciting in an award that he was consulted where he was not, 

and purporting to be signed by him, when it was not, 297. 

UNSTAMPED AWARD, attachment will not be granted on^ 245* 

refusal of Master to draw up rule, 146. 
VALIDITY of an award, doubt as to, 258. 
VERDICT at Nisi Prius, effect of, 15. 

no authority given to direct entry of, 165. 

at trial subject to a reference, 165. 

for what taken, 166. 

entering, intention of, 166. 

direction to enter, effect of, 166. 
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VERDI CT—coiUinued. 

award o( when may b« amended* l(i7* 

application to enlarge, when, 168. 

suhject to an award, and none is made, 169. 

coune to be pursued, 169. 

award not made until several terms after the entry of, 170. 

award of larger amount than, on reference of cause and 

matters in difference, 170. 
power to yacate and direct nonsuit, 171* 
of jury to view, what, 145. 
power to direct, 165. 
directing without authority, 165. 
subject to a reference, when it can be signed, 256. 
when entered on, neglect to enlarge the time, 81, note (6). 
power of the Court to enlarge the time, 82. 

W. 
WAIVER, what, 210. 

when presumed,^ 299. 
WARRANT of attorney, demand of performance of award by, 151. 
WARRANTY, by implication, 204. 
WITHDRAWAL of a juror, 296. 
WITNESS, examination of, when unsworn, after objection by 

opponent, effect of, 299. 
WITNESSES, attendance of, 8. 

examination of, how conducted, 68. 

award without examining, 68. 

examination of, at their own homes, 69. 

exclusion of at the examination of the parties at, 69* 

attorneys at, 69. 

right to haye notice of the examination of, 69. 

examination of in the absence of the parties, 70. 

non-examination on oath, effect, 73. 

rule for the attendance of, 73. 

examination by umpire, 112, 

non-attendance of, attachment for, 238. 

THE END. 
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